The Lord Chancellor's
Advi sory Commttee
on Legal Education and Conduct

[ TI TLE PAGE]

8th Fl oor

M | | bank Tower
M | | bank
London

SWLP 4QU July 1997



Membership of the Committee, before and after April 1997, is st
out at Appendix A. The policy and recommendationsin this report
were agreed by the Committee as constituted up to 31 March 1997.

THE LORD CHANCELLOR'SADVISORY COMMITTEE ON
LEGAL EDUCATION AND CONDUCT



CONTINUING PROFESSIONAL DEVELOPMENT FOR
SOLICITORSAND BARRISTERS:

A Second Report on Legal Education and Training

CONTENTS

ACKNOWLEDGEMENTS 1

EXECUTIVE SUMMARY
INTRODUCTION
Purpose and structure of the report
Origin of the report
The Committeg's remit
The Committeg'swork
Recent devel opments

Accredited specialisation

1 THE NEED FOR CPD
CPD in the approach to the 21t century
Definition and Purpose of CPD
Definition
Purpose of CPD
Lifelong learning

Concluson

Page

13

15

17



2.

FORMAL SCHEMES
Therole of the professional body
Characterigtics of Formal Schemes
Advantages of formal schemes
Accreditation of providers and monitoring of courses
Compulsion
Voluntary and compulsory schemes.  the issues
Whether compulsion is objectionablein principle
Whether compulsion will achieve more

Whether practical disadvantages outweigh the benefits
of compulsion

Prescription
Professional ethics
Outcomes

Conclusons and Recommendations

FURTHER DEVELOPMENT
Common education and training

Further research and development of CPD: A new
Institute of Professional Legal Sudies

The universities as providers of CPD

Conclusons and Recommendations

20

29

Page

19

22

26

31



4, THE PRESENT ARRANGEMENTSOF THE LAW SOCIETY 35

AND THE BAR COUNCIL

TheLaw Society

Saged extensons
Some problem areas
Compulsory planning

Improving quality control

TheBar Council

Areferral professon

The need for systematic CPD
Working practices
Educational resources
Thefinancial burden
Sanctions

A formal scheme for established barristers

Conclusons and Recommendations 42
APPENDICES

A. ThelLord Chancelor's Advisory Committee on
L egal Education and Conduct (1991-1997)

B. Ligt of Respondentsto the Consultation Paper on
Continuing Professional Development

C. Summary of Responsesto the Consultation Paper on
Continuing Professional Development

D. An Outline of Developmentsin Post-Qualification

L egal Education and Training Since the Report of
the Committee on Legal Education (Ormrod, 1971)

Page

37



Continuing Professional Development in Selected
Countries

CPD Schemesin Sdected Professons
Sdected Statistics on the Professon

Sdlected Bibliography

Masculine pronouns are used at certain points in this text, not to
refer exclusvely to the male gender, but genericdly, in order to
avoid awkwardness of style.



ACKNOWLEDGEMENTS

The Committee wishes to express its gppreciation for the assstance it has received from a very
large number of individuas and organisations. Contributions have been made in numerous ways.

The First Report on Legal Education and Training acknowledged those who were involved in the
processes leading up to its publication in April 1996. The Committee's decision to consider further
the subject of continuing professona development (CPD) led to the setting up of a Consultative
Panel, providing a forum to draw on the views of experts prior to the drafting of a consultative
paper. Members of the pane included Ms Fiona Boyle (University of Northumbria), Stephen
Broom (Centrd Law Training), Dr Alexandrina le Clezio (Linklaters & Paine), Ms Sue Eccleston
(Law Society), Ms A Hapern (Norton Rose), Nick Lavender (Young Bar), Ms Cathryn Morris
(Masons), Keith Northrop (Bar Council), Professor Martin Partington (University of Bristol), Peter
Smith (Norton Rose M5 Group), Richard Southwell QC (Bar Council), John Stanford (Inns of
Court School of Law), Professor William Twining (University College London), Ms Lucy Winskell
and Paul Verlander (Young Solicitors Group). The consultation paper, issued in July 1996, was
the subject of a consultative conference in the following October a which Professor Joanna
Shapland, Director of the Ingtitute for the Study of the Legal Profession, University of Sheffield,
and Victor Rubino, Executive Director of the Practisng Law Ingtitute in New Y ork, were keynote

speakers.

The organisations and individuals who submitted written responses to our consultation paper are
listed in Appendix B. Other ord and written evidence has been received by the Committee during
its normal business meetings. It is not practica to identify everybody concerned. The Committee
offersits thanks to them aswell as the contributors identified above.

In its work prior to the publication of the First Report on Legal Education and Training, the
Committee undertook a visiting programme to universities and colleges, firms and chambers, both
in the United Kingdom and abroad. Visits abroad included a study visit to New Y ork in November
1995. The Committee wishes to express again its gppreciation to the schools of law it visited, and
to the New York Legal Aid Society, the office of the Manhattan District Attorney, the Practising
Law Inditute and the law firms of Winthrop, Stimson, Putnam & Roberts, Davis, Polk &
Wardwell, and Skadden, Arps, Sate, Meagher & Flom. The Committee also met for discusson
with Dean James P White, Consultant on Lega Education to the American Bar Association, and
with Bob MacCrate, Norman Redlich and Professor Curtis Berger who were members of the Task
Force which produced the MacCrate Report. The Committee extends its thanks to dl who
contributed to the study visit. Our understanding of the position of CPD in other jurisdictions has
been helped dso by the work of Dr Julian Lonbay who provided for us a survey report on the
position in the EU member states and in Audirdia, on which we have drawn extensively in the
preparation of Appendix E.

Since the publication of its First Report, the Committee has continued to receive extensve
additiond assistance including a wide range of opportunities for discussion and to observe CPD in
practice. For this assstance we wish to thank the Law Society, the Bar Council, the Inns of Court,
the Legal Education and Training Group, the Norton Rose M5 Group, Allen and Overy,
Eversheds, Herbert Smith, and the College of Law including Legal Network Televison.



We aso wish to thank the Secretary of the Advisory Committee and his staff for their support and
assistance.



EXECUTIVE SUMMARY

The report completes the Advisory Committee's review of the education and training of
solicitors and barristers. The Committee's First Report on Legal Education and Training
containsits anayss and recommendations on the initid and vocationa stages.

Practical experience is amgor factor in the professona development of lawyers. But the
Committee believes that professona competence is never achieved once and for al so asto
preclude the need for further training. In the present report, "continuing professiona
development” ("CPD") means regular, structured educationad activity designed to
supplement the practitioner's experience by enhancing any aspect of his professond
competence at al the different stages of his career. The ongoing aspect of CPD brings it
within the scope of "lifdong learning” as currently supported by Government and the
European Union.

The Current Podtion

3.

The Law Society indituted a compulsory scheme of CPD in 1985 and has seadily
extended it so that, from November 1998, the scheme will include al solicitors. The
Generad Council of the Bar has no formal scheme for established barristers.  1n October
1997, the Council intends to bring into operation a scheme of mandatory CPD for barristers
intheir firg three years of fully qudified independent practice.

The Need for CPD

4.

The Committee believes that the public interest requires a greater commitment by the lega
profession as a whole to adequate levels of CPD as a means of maintaining and enhancing
standards of legal services. In the approach to the 21t century, competition will continue
to bring about profound changes in the professon including much greater specidisation.
Beyond the threshold of initid qualification, lawyers will need CPD not only to equip them
for specidisation itsdf, but aso to help them maintain and devel op the broader knowledge,
ills, ethical understanding, values, and flexibility which they will need, and which
specidisation might otherwise erode. Lawyers will dso need CPD to acquire knowledge
and skills in areas such as information technology, practice management and client
relationships. The primary concern must be to safeguard the public interest. But lawyers
themsalves should equally expect to benefit from the maintenance and enhancement of their
knowledge and skills through CPD.

Formal Schemes

5.

Some lawyers dready undertake more CPD than any forma scheme is likely to require.
But the professon as a whole is only beginning to redlise the potentia benefits of CPD.
Some practitioners il fed that initid qualification and subsequent experience are enough
to equip them throughout their careers. Others remain unconvinced that the available CPD
is sufficiently relevant, affordable, of suitable quality and worth their time away from fee-
earning work. Market forces aone will not overcome these redl or percelved obstaclesto



full acceptance of CPD, chiefly because of the pressure on practitioners to meet the short-
term objectives of their current caseload in the interests of their existing clients. Adequate
participation in CPD across the entire professon therefore requires the sustained
intervention of the Law Society and the Bar Council. The Committee believes this
can be done mogt effectively through the framework of formal comprehensive
schemes organised and centrally administered by the professional bodies.

6. Formal schemes should secure the participation of avery high proportion of the profession.
They should carry the professona body's expectation that every participant should
undertake a minimum amount of CPD. A compulsory scheme can require such
participation. Under gppropriate conditions, similar results can be achieved by voluntary
schemes from which the practitioner is at least formally free to opt out.

Advantages of formal schemes

7. The Committee believes that within the framework of a formal scheme, the professiona
body is best placed:

. to promote research and to develop and implement effective palicies (including
policies on common training) to ensure that good quality CPD will be available at
reasonable cost across the wide range that the profession requires,

. to motivate practitioners more effectively by encouraging or requiring them to
assess their CPD needs, to plan their CPD on a regular basis and to evauate the
results;

. to seek the co-operation of firms and chambers in removing any obstacles to the
undertaking of sufficient CPD;

. to accredit providers and to monitor courses effectively so as to ensure at least

minimum standards - especidly if the scheme is compulsory;

. to require accredited providers to describe to potential customers with sufficient
clarity the aims, content and level of each of the activitiesthey offer;

. to consider further development of the role of the universities as providers of CPD;

. by al these means, to encourage a change in attitudes whereby practitioners will

seek an gppropriate level of CPD, exceeding the requirements of the scheme.

Prescription

8. Both forma and voluntary schemes should state clearly that which will count as CPD for
the purposes of compliance. For the first three years of practice, in which CPD needs



remain relatively homogeneous, it may be appropriate to prescribe a greater proportion of
subjects. Much greater flexibility is required theresfter to ensure that practitioners are
permitted to undertake relevant CPD. A proper syssem of appraisal and planning is
essential if this flexibility is to be contained within a credible scheme. Professional
bodies should also retain power to prescribe matters of exceptional importance.
Professional ethics may well be one such matter. This subject should be prescribed
for the first three years of practice and, as an interim measure, recommended to
established solicitors and barristersin guidance issued by the professonal bodies. 1t
would be desirable for the resultsto be monitored with a view to making the subject
compulsory if the guidanceis not followed by the generality of practitioners.

To enhance clarity within a flexible scheme, the professional bodies should also seek
to develop statements of the desired outcomes of CPD both for thefirst threeyears of
practice and also, especially, for CPD in relation to particular stages of the
practitioner's subsequent career.

Compulsion

10.

11.

Compulsion is one of the most controversid aspects of formal CPD schemes. Since CPD
is directly concerned with the maintenance and enhancement of standards of legal services
in the interests of the client and the wider public, the Committee sees no objection in
principle to CPD being made compulsory throughout the practitioner's career. Compulsion
may aso be more effective in the legd professon than a formad voluntary scheme
Compulsion requires not only the practitioner, but also othersin a position to influence him,
to accept that the practitioner must be permitted to take the necessary time away from fee-
earning work.

The Committee does not underestimate the potentia practical disadvantages of compulsion
including resentment, the scramble to fulfil the requirements of the scheme towards the end
of the accounting period, the "compliance culture’ and the difficulty of choosing and
enforcing an appropriate sanction. But the practical advantages of compulsion should
outweigh the difficulties so long as the professiona body is seen to be effectively addressing
the need to ensure that sufficient CPD is available to every practitioner which is relevant,
affordable and of good qudity. The experience of the Law Society shows thet initia
resentment can be overcome and that solicitors are anxious to comply with the scheme
even though the Society has not yet invoked its ultimate sanction of withdrawal of the right
to practice.

TheLaw Society

12.

The forthcoming extenson of the Law Society's scheme to dl solicitors is another
important step forward, demonstrating the Society's continuing commitment and leadership
in this field. The Society's response to the Committee's consultation described its active
engagement with the remaining problems of concern that some CPD remains insufficiently
relevant, over-priced, of variable quaity or insufficiently avallable in some geographica
areas, and criticism of the Society's system of accreditation and monitoring of standards.



13.

The Committee believes it may be appropriate for the Law Society to require the
practitioner to complete a training plan. Asto quality of provison, the Committee
would be concerned at any diminution of the effort of the Law Society to establish
and maintain acceptable standards through authorisation of course providers and
monitoring of courses. The effort to maintain and improve standards by these
means is an important aspect of the professonal body's responsbility, especially
within a compulsory scheme.

TheBar Council

14.

15.

Although the Bar is a a very different stage, the New Practitioners Programme represents
an important and welcome step forward. But the Bar should not on that account delay
further consideration of aformal scheme for established barristers.

In its response to the Committee's consultation, the Bar Council expressed the view that
CPD for edablished barristers is a matter for the individua practitioner and not the
professon. The Council referred to reasons why compulsory CPD is ether less important
or more difficult for the Bar to achieve than others. The Committee's views are as follows:

(@) The nature of the Bar asa referral professon

Although the Bar is a referral profession, competition, scrutiny and accountability are not
unique to the Bar. The Committee does not believe that market forces aone can
adequately maintain, il lessimprove, sandards of legal services through CPD.

2 Compulsion is not justified for established barristers because they are fully
competent after three years practice

Professona competence is never achieved once and for all. Moreover, this does not
address the option of aformal voluntary scheme.

(3 Working practices

If compulsory CPD is necessary in the public interest, the public is unlikely to be convinced
that the saf-employment of barristers, the nature of chambers or the ethos of the Bar
represent insuperable barriers. The Committee believes the Bar could adapt without undue
difficulty to the requirements of aforma scheme of CPD.

4 Existing educational resources of the Bar

The Bar is able to bear the educationa burden of providing CPD. Although a numerically
gmall professon with diverse activities, the Bar's educational resources are impressive.
These resources would operate most productively within the framework of a formal
scheme.

)  Cost



16.

Codt is a particular problem for a professon which is numerically smdl but very diversein
its activities. But the problem of cost is not unique to the Bar. The Committee does not
believe that the costs to the practitioner or the professona body of an appropriate and not
over daborate scheme should be prohibitive.

The Bar Council should consder a staged extension of its formal scheme to include
edablished barrisers. The arguments for compulsory CPD throughout the
barrisger's career also merit the Bar Council's further condderation. As a
preliminary step, the Bar Council should prepare a general policy statement on the
continuing professional development of all practisng barristers.



INTRODUCTION

Over the last twenty years, continuing professona development has become an
increasingly important area of change for the lega professon. Amongst the professons
generdly, the Law Society took an early lead, indtituting a compulsory schemein 1985 and
subsequently extending it in stages o that, from November 1998, the scheme isto include
al solicitors. The Bar Council has not yet set up aforma scheme for established barristers;
but there has been sgnificant development of opportunities through the work of the Inns,
gpecidist Bar Associations and the Circuits for barristers to seek further training on their
own initiative. In June 1995 the General Council of the Bar took the decision to introduce
a scheme of mandatory continuing education for barristers in their first three years of
qudified practice. The Bar Council intends to bring the scheme into operation from
October 1997 for barristers entering independent practice.

The two branches of the profession are therefore at very different stages, but the Bar
Council's scheme for new independent practitioners and the extension of the Law Society's
schemeto dl solicitors are both important steps forward towards the overdl aim which this
report isintended to promote. Monitoring of the immediate effects of these sepswill yield
important pointers to the further development of the arrangements for which the Law
Society and Bar Council take centra responsbility, as well as clarifying the need for short-
term adjustments At this point, the Committee believes it is appropriate to offer its own
independent analys's of the mgor issues.

Purpose and structure of the report

3.

This report is intended to encourage the legal profession to accept planned and structured
continuing professona development as a natural and positive element throughout the
professond life of every practising solicitor and barrister. Chapter 1 of the report defines
CPD, discusses its purpose, and explains why CPD should become an important part of the
profession’s response to the impending demands of the 21t century. Chapter 2 considers
firs the obstacles currently in the way of the full development of CPD in the legd
professon. These include varying degrees of scepticism within the professon about the
importance of CPD, as wdll as practicd difficulties including the problems of relevance,
cog, quality and time away from work. The Chapter then examines in genera terms the
importance of intervention by the Law Society and the Bar Council; the advantages of
formal, comprehensve schemes of CPD; the arguments for and againg making CPD
compulsory; and the extent to which it may be desirable and feasible to define or prescribe
what should count as CPD for the purposes of aformal scheme.

Chapter 3 considers some desirable developments which, in the Committee's view, could
more easily be taken forward in the context of aformal scheme of CPD designed to include
al practitioners. In the light of the previous chapters, Chapter 4 focuses more narrowly on
the current positions of the Law Society and the Bar Council.

Origin of the report



In April 1996 the Advisory Committee published its "First Report on Legal Education and
Training" dedling in detail with the education and training of solicitors and barristers up to
the point of initia certification. That Report aso indicated the great importance that the
Committee attaches to the continuing professiona development of solicitors and barristers.
The Committee wished to undertake further consultation before issuing this supplementary
report.

The Committee's remit

6.

Together with the First Report, this supplementary report proceeds from the Committeg's
statutory remit” to:

€) keep under review the education and training of those who offer to provide
legd services,

(b) consider the need for continuing education and training for such persons
and the form it should take; and

(© consder the steps which professonal and other bodies should teke to
ensure that their members benefit from such continuing education and
training.

The Committee must "give such advice as it thinks appropriate with a view to ensuring that
the education and training of those who offer to provide legal services is rdlevant to the
needs of legal practice and to the efficient delivery of legal services to the public.”” These
duties extend "to all stages of lega education and training” and to "al those who offer to
provide legd services', not only barrigters and solicitors. The performance of al these
functions falls within the Committee's general duty’ of assisting in the maintenance and
development of standards in the education, training and conduct of those offering legal
Services.

The Committee's work

8.

In June 1996, a Consultative Panel was set up to help the Committee in its consideration of
CPD. In July the Committee issued a further consultation paper, which was the subject of
the Committee's Fifth Consultative Conference in October 1996. A full report of the
Conference was published in November 1996. The Committee received 66 responsesto its
consultation paper. A ligt of the organisations and individuals who submitted responses
appears a Appendix B to this report. A summary of the responses to the consultation
paper will be found at Appendix C. Sinceissuing the consultation paper the Committee has
aso benefited from a programme of visits supplementing those made by members during

In paragraph 1(1) of Schedule 2 to the Courts and Legal Services Act 1990.
Schedule 2, paragraph 1(2) (emphasis added).

Section 20(1) of the 1990 Act.



the preparation of the First Report. These included attendance at in-house residentia
events conducted by City firms and consortia, moot court activity conducted by the Inns of
Court and discussions with numerous providers of training.

Recent devel opments

0.

10.

11.

The introduction to the First Report noted the increasing pace of changein lega education,
an outline of which isto be found in Appendix C to that Report. The Report took the view
that current pressures for change were unlikely to diminish and unlikely to permit any red
pause for consolidation and evaluation. Since the publication of the First Report, there
have been further sgnificant developments. The Bar Council and the Law Society jointly
hosted a Discussion Forum in November 1996 on the future of law degrees. Arising from
that, the professond bodies approached the law schools for their views on the law
curriculum, as a step towards the review of the Joint Announcement on Qualifying Law
Degrees which is expected in 1998.

In July 1996 the Bar Council authorised a number of ingtitutions in addition to the Inns of
Court School of Law to offer the Bar Vocational Course from September 1997. The Law
Society's review of the Lega Practice Course concluded in the autumn. The professiond
bodies subsequently established a joint working party to consder common vocationa
traning. This is a centrd recommendation of the First Report, but one which the
professional bodies prefer to consder in the light of the experience that will be gained from
BV C being run alongside the LPC in some ingtitutions.

During the preparation of this supplementary report, both the Law Society and the Bar
Council came forward with ggnificant proposals concerning continuing professond
development. The Law Society undertook a consultative review of its Code of
Compliance, and has prepared an application to the Lord Chancellor for approval of the
revised guidance. The Bar Council applied to the Lord Chancellor for approval of its
compulsory scheme for new independent practitioners.”

Accredited specialisation

12.

This report does not deal with the question of the potentia for creating specialisation
schemes. The Committee is very much aware of the connection between this important
and controversia subject and the wider issues of CPD with which the present report is
concerned. The Committee has a specific duty” to consider whether specialisation schemes
should be established and to keep existing specidisation schemes under review. The
Committee intends to carry out this duty. Where an authorised or representative body
introduces new arrangements for speciaisation, independently of any existing work of the
Committee, the Committee will aso wish to consder the CPD implications of any such
changes. However, the Committee believes that the question of speciadisation schemes
should be consdered as an issue in its own right; and that it would not be appropriate to
treat it asfaling within the scope of agenerd report on CPD.

A summary of changes affecting continuing education and training since 1971, and a
description of the arrangements of the Law Society and the Bar Council as & March 1997
are set out in Appendix D.

Schedule 2, paragraph 6.
-10 -
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1.

THE NEED FOR CPD

Proposals for sysematic CPD in the legd professon now have a consderable and
impressive history. In 1971 the Ormrod Committee believed the time had come for the
whole problem of continuing training to receive "urgent consideration by al concerned with
the future of the lega professon”. It envisaged preparation by others of detailed schemes.
By October 1979, the Roya Commission on Legd Services chaired by Sir Henry Benson
(as he then was) had concluded that:

"The admitted difficulties should not be dlowed to obscure the principle that
persons practising a profession need to keep abreast of changes and that it is the
function of the governing body of a professon to ensure that every member is
properly equipped with up-to-date and comprehensive knowledge, both in his own
interest and those of his clients and of the professon. Thisis particularly true in a
profession which dedls with a complex and rapidly-changing subject matter."

In evidence to the Roya Commission the Law Society had said:

"The Law Society regards continuing education as a most important tool with
which to improve the standards and the competence of the profession and to enable
it to meet the changing demands of society in the future and sees the provision of a
comprehensve system of continuing education as one of its most urgent tasks."

By contrast, the Senate of the Inns of Court and the Bar had written to the Royal
Commission saying that:

"The Senate believe that post-qudification education and training is essentialy a
matter for the practitioner concerned and not one for which a compulsory policy is
desrable. It is the intention to make accessible information on the courses which
aeavalable”

The Royad Commission took the view that the Senate's statement did not go far enough. It
agreed with the view of the Law Society that a comprehensive system should be devel oped.

In 1988 the Committee on the Future of the Legal Profession chaired by Lady Marre
concluded that: "athough market forces will affect the success or failure of the practitioner
and enlightened sdlf-interest may persuade the sensible practitioner to undergo continued
education voluntarily, an additional degree of sdective compulsory courses for the older
members of the professon would be desirable.”

By 1989, the Generd Council of the Bar had adopted a view different from that expressed

by the Senate to the Roya Commission. On 25 January of that year it approved proposas
published by the Chairman and Vice-Chairman of the Professonal Standards Committee

-11-



1.7

18

19

for:

"(1) the immediate implementation of an advanced advocacy course for young
barristers; and

2 the development of courses in substantive law for al members of the Bar;
and

3 the immediate implementation of a compulsory course on European
Community and European Human Rights law and procedure for young members of
the Bar (and other members of the Bar at alater date).”

The authors of the proposals had stated that:

"It is in our view no longer acceptable for a specidist professon to make no
provision for systematic study:-

€) of any fields of law in which practitioners may find themsaves
without having had any previous opportunity for such study; or

(b) of more specidised areas of the fields of law in which practitioners
find themsdves; or

(© by way of bringing practitioners up to date with changes in the
fields of law in which they practice.”

The proposals were based on the view that opposition to compulsory courses in substantive
law took insufficient account of what the public was entitled to expect of specidist
practitioners, many of whom were remunerated from public funds.

In this period, the Lord Chancellor's views were aso repeatedly made clear. The White
Paper on Legd Services published in July 1989 stated that "the [advisory] committee will
consider what the professonal bodies and relevant ingtitutions might need to do to ensure
that their members undertake appropriate courses of continuing education, and will offer
advice accordingly”. The Lord Chancellor further emphasised his view on the need for
systematic and relevant continuing education in his speech opening the Bar Conference in
1990.

The more postive approach of the Bar Council was taken further in two reports of a
working party on continuing education and training, the first of which was chaired by Mr
Justice Potter and the second, jointly by him and Richard Southwell QC. The second of
these reports (the "Potter/Southwell" Report) contained specific proposals for a genera
programme of continuing training which would require a barrister, after hisor her first three
years in practice, to undertake a sufficient period of further training and education each
year.

The response of the Bar Council to our consultation of July 1996 stands in very clear

-12-



contrast to the proposals just mentioned. Essentialy, the response reverts, with regard to
barristers beyond three years of practice, to the position taken by the Senate which was
rgjected by the Roya Commission eighteen years ago. Chapter 4 of this report considers
further the andlysis and recommendations of the Potter/Southwell Report for a genera
programme, and the contrasting position set out in the Bar Council's response to our
consultation. Below, we set out our own view on the growing importance of continuing
professonal development within the legal profession.

CPD in the approach to the 21t century

1.10

111

112

The Committee's First Report on Legal Education and Training took the view that
profound changes in legd practice, driven mainly by competition, must be expected to
continue and accelerate as the profession approaches the 21t century. New providers will
increasngly compete with lawyers for lega work. Lawyerswill aso have to compete with
each other and againgt non-lawyers for work faling outside the traditional spheres of legd
practice. In some types of work, competition is aready becoming increasingly globd.

Chapter 1 of the First Report analysed the pressures that have dready emerged for the
profession to improve the qudity and management of legal services while maintaining and
developing its wider role within a modern democratic society. In particular, the view was
expressed that the power of both commercial and other indtitutional purchasers will
continue to drive the profession towards ever greater specialisation. In response, education
and training up to the point of initial certification will need to provide both greater depth of
learning in aress of basc lega knowledge and skills, and a solid grounding in common
professiona vaues. The present report maintains the view expressed in the First Report
that education and training for speciaisation should be a function of CPD. But
practitioners will need to retain sufficient flexibility to change specialism from time to time
and, in the Committee's view, it will aso become increasingly important for CPD to
mitigate the narrowing effect of specialisation.

The andyds in the First Report of the impending changes to legd practice and the
challengesthey will generate for the legd profession was widdy accepted. So far, however
that consensus may not have followed through to a clear understanding across the legal
profession of the part CPD should play in the response to these challenges.

Definition and Purpose of CPD

Definition

1.13

In this report, continuing professiona development ("CPD") means regular, structured
educationa activity designed to supplement the practitioner's experience by enhancing any
aspect of his professona competence a al the different stages of his career. CPD in this
senseis closdly related to practice because it isimportant that CPD should add, by means of
suitably structured activity, an element of reflection designed to clarify and enhance the
effect of practical experience.

Purpose of CPD

-13-
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1.16

The Committee's consultation paper on this subject, published in July 1996, adopted the
view expressed in the Ormrod Report of 1971 that:

"Legd education should not attempt to equip the lawyer a quaification with a
comprehensive knowledge of every subject he may encounter in practice; insteed, it
should concentrate on providing him with the best possible introduction so as to
enable him, with the help of experience and continuing education after
qualification, to become afully equipped member of the profession.

Initid qualification, which is a compulsory requirement for entry into the profession, seeks
to ensure that the new practitioner has the basic, essential knowledge and skills to start in
practice. Initid qudification cannot equip him to dedl with subsequent developmentsin the
law. It cannot equip him with everything he will need or find useful, such as knowledge of
information technology, practice management techniques, and client relationships. Nor can
it dedl with specidisation or with developments in the broader aspects of lega knowledge
and ethics. CPD isamed & dl these areas. Within the continuum of legal educetion, the
purpose of CPD is to maintain and develop standards of lega services by continuing the
inculcation and enhancement of the skills and knowledge that, together with experience,
make up the competence of the lega practitioner. This am includes support for the
maintenance and development of specidist knowledge and skills. 1t aso includes mitigating
the potentid negative effects of specidisation by mantaining and enhancing the
practitioner's broader outlook, knowledge and skills. The principa beneficiaries of this
further training should be the consumers of legd services and the wider public. But, within
an increasingly competitive market, the practitioner himsdlf should equaly expect to benefit
from the maintenance and enhancement of his knowledge and skills through CPD.

Beyond the specific skills and knowledge which are of direct use to the client, the
Committee believes that CPD adso shares in the wider purposes of libera education. At the
initia stage, this element is secured by the teaching of that stage asaliberal degree. But the
wider aspects of the purpose of legd education aso remain relevant to the reflective
practitioner throughout his career.

Lifelong learning

117

In the Committee's view, there is no point at which "once and for al" a practitioner can be
regarded as no longer in need of CPD. The ongoing aspect of CPD aso bringsit within the
scope of the wider concept of "lifelong learning” as currently promoted by Government and
by the European Community.” As the Committee understands it, this concept includes

Report of the Committee on Legal Education, Cmnd. 4595, HM SO 1971 p.94 (emphasis
added).

See: The Officia Journad of the European Communities, No C7/6, January 1997 on a
drategy for lifelong learning, and lifetime learning - a policy framework, published by the
Department for Education and Employment, 1996.
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persona as well as professona development, and informa as well as formd learning. It
a so denotes policies desgned to enhance competitiveness, combat unemployment, achieve
wider participation and stimulate innovation. Such policies can include making funds
available for activity aimed at supporting lifelong learning. The popularity of lifeong
learning reflects the need for individuas to take responsbility for their own persond and
professional development; the emergence of an information society; the development of
new knowledge and skills, and changes in the world of work (including reorganisation of
working time, new patterns of work-related learning and increased labour-market
flexibility). The Law Society has explicitly embraced the concept of lifdong learning as
central to its own view of CPD, s that:

"The compulsory scheme is merely one means to the eventuad objective of an
gppreciation of and commitment to lifelong learning’.

Concluson

1.18

The potentia benefits of CPD are only beginning to be redised by the profession as a
whole. Primarily in the interests of the public through the maintenance and improvement of
standards of lega services, the profession needs to develop a more positive commitment to
CPD, throughout the practitioner's career, as an important part of the profession's response
to the challenges of the 21t century.
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FORMAL SCHEMES

Some lawyers dready undertake more CPD than any forma scheme is likely to require.
However, the professon as a whole is unlikely fully to accept CPD until al practitioners
have reasonably easy access to courses which are relevant, affordable, of suitable quality,
and worth the practitioner's time away from fee-earning work. These conditions will have
to be met for lawyers working in a wide diversity of settings, including practices of very
different Sze and means. They will also have to be met across an enormoudy wide and
constantly developing range of knowledge and skills.

Responses to the Committeg's consultation confirmed that substantia progress remains to
be made with regard to each of these conditions. The Committee believes that there
remains in the profession a sgnificant degree of scepticism about the importance of CPD,
and that this scepticism itself condtitutes an important obstacle to change. To some extent,
the scepticism may reflect a continuing reluctance among some lawyers to accept thet initia
qudification and subsequent experience are not enough to equip the practitioner
throughout his career. But it seems likely that in many more cases the practitioner remains
as yet unconvinced that the available CPD fulfils the requirements to which we have
referred.

Therole of the professional body

2.3

24

The am identified in this report therefore requires a genuine shift in attitudes towards
acceptance of CPD as a worthwhile, abeit non-fee earning activity. Bearing in mind the
actua conditions under which many lawyers practise, the Committee does not believe that
such a change can be brought about across the entire professon by market forces aone.
Many barristers and solicitors work under considerable pressure to meet the short-term
objectives of ther current casdoad in the interests of ther existing clients.  In many
instances, pressure may aso be gpplied by others in the practitioner's firm or chambers.
Without the countervailing external influence of a centraly organised, forma scheme, many
practitioners will not undertake the CPD they need, to the detriment of the public interest in
the maintenance of standards. The Committee believes that adequate participation in CPD
across the entire professon cannot be achieved without the determined and sustained
intervention of the Law Society and the Bar Council.

Market forces cal for a further comment. In this context, market forces include growing
pressure from, among others, large commercial clients and ingtitutiona purchasers such as
the Legd Aid Board. For example, the Board has dready adopted some of the Law
Society's Practice Management Standards as mandatory elements of its own franchise
gpecification. And some clients dready look for evidence of smilar quality standards when
indructing lawyers. From the point of view both of the public and the professon as a
whole, it seems to the Committee far better for the professonal bodies to set proper and
credible standards of their own or, after proper consderation, to endorse certain other
appropriate standards, than for the professon to have to acquiesce piecemed in

-16 -



requirements imposed by others without at least the mediation and co-operation of their
professona bodies.

Characterigics of Formal Schemes

25

2.6

2.7

It is important to be clear on what is meant by a forma, comprehensive scheme of CPD.
There are severd characteristics which the Committee believes are basic to this concept.

Firg, what the Committee has in mind is a formal set of arrangements organised, and to
some extent administered, by the professiond body itself. Secondly, an important aspect of
the decision whether or not to ingtitute a scheme is the need to ensure actual participation
by a very high proportion of the professon. This is the sense in which we refer to a
"comprehensive’ scheme. Thirdly, a scheme must carry the professiona body's expectation
that every participant should undertake a minimum amount of CPD activity, and that each
participant's achievement of that minimum should be accredited. The minimum expectation
may be expressed in terms of hours or in some other acceptable way. Fourthly, a forma
scheme must be ether voluntary, so that the practitioner is free to opt into or out of the
scheme, or compulsory so that its requirements are backed by professona sanctions. A
compulsory scheme can require the participation of the entire professon. In appropriate
conditions, a very high proportion of practitioners may fed obliged in practice to comply
with a forma scheme (such as that of the Royd College of Physicians) which is not
formally compulsory.®

Fifthly, within either a voluntary or a compulsory scheme, the professona body must
define, however widdy, that which will count as CPD for the purposes of the scheme.
Findly, both voluntary and compulsory schemes dso imply some credible form of
compliance monitoring.”

Advantages of formal schemes

2.8

The expectation set up by a scheme is naturadly accompanied by an obligation on the
professional body to do al it can to ensure that the prescribed minimum hours can be well
spent. For this purpose, the professional body has to create an effective relaionship with
the practitioner, and aso with his firm or chambers. The professona body will also need
to consider whether to engage in some form of accreditation and monitoring of providers.

An update to the Continuing Medical Education programme of the Royd Colleges of
Physicians of the United Kingdom, published in May 1996, reported that "two clinicians
only have written to decline participation”.

It isimportant to distinguish the idea of a voluntary scheme in the sense just outlined, from
the situation in which the professond body has not set up a scheme at al, even though it
may be very active in lesser ways of encouraging practitioners to undertake CPD on their
own initigtive. A summary of compulsory and voluntary schemes operating in a range of
other professionsis set out in Appendix F.

-17 -



29

2.10

211

The decison to ingditute a formal scheme of CPD therefore involves a sgnificant
commitment of financid and other resources. Even a voluntary scheme will impose a
burden on the professona body to formulate, promulgate and monitor the forma
requirements of the scheme and to accredit or certificate the practitioner's compliance.
Some of the requirements may need to be directed to the firm or chambers. Beyond formal
guidance, the professond body will aso need to provide informa guidance and
information.  Accreditation of providers and monitoring of the CPD they provide is
potentidly a very sgnificant burden in itsdf. Once the scheme is set up, it will need
resources for it to be both maintained and, where possible, improved. These costs need to
be carefully weighed againgt the benefits CPD can be expected to bring.

In the Committee's view, the great advantage of a forma scheme is that it creates a
framework within which the professona body can most effectively deploy its unique power
and discharge its unique responsibility to encourage and motivate practitioners, firms and
chambers to seek the benefits of CPD. Within this framework the professona body should
be best placed to promote research, and to develop and implement effective policies to
ensure that good qudity CPD will be available at reasonable cost across the entire
necessary range. Such policies may include wider considerations such as the extent to
which there should be common training™® across the branches of the profession, and the
extent to which different considerations ought to apply, across the profession, to different
stages of a practitioner's career. A forma scheme should also provide a more coherent
framework for applying the results of research and development of improved standards of
CPD, and better ways of delivering it.™* Further, the existence of aforma scheme should
aso help the professiona body to foster a corresponding acceptance, and expectation, in
the firm or chambers, that the practitioner should engage in an optimum leve of relevant
CPD; and to remove any remaining obstaclesin the firm or chambers to the devel opment of
that expectation.

A further, important advantage of a forma scheme is the emphasis it can place on
motivating the practitioner to seek relevant CPD by encouraging or requiring him to assess
his own CPD needs, especidly with the help of a colleague; to plan his CPD activity on a
regular basis, and to evaluate the results. The Committee has been impressed by examples
of this process aready in action in some solicitors firms. Neither in solicitors firms nor in
chambers does the Committee believe that such arrangements should be impossible to
adminigter. It should be possible for gppraisad and planning to be monitored as ether a
voluntary or compulsory eement of a forma scheme without cregting an excessve
bureauicratic burden on firms, chambers or the professional body.™

10

11

12

This possihility isdiscussed in more detail in Chapter 3 of this report.

Chapter 3 discusses the potentiad benefits of an ingtitute, which could be set up for this
purpose, under the joint auspices of the Bar Council and the Law Society.

Paragraphs 4.8 and 4.30 of this Report invite the Law Society to take further its existing
commitment to this gpproach by reconsidering its current view that the appraisa and
planning process should remain voluntary.
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In the firgt instance, a scheme of CPD must no doubt be judged by its ability to ensure that
the prescribed hours can be wdll spent. If this is achieved, even if the required hours are
modest, the resulting advantages are likely to be more far reaching. The framework
required for achieving the more limited aim, and the work carried out within it, should
become a powerful means of promoting CPD more widely and encouraging the profession
to makefull use of it.

Accreditation of providers and monitoring of courses

2.13

In the case of the Law Society's scheme, the mgjority of those who commented on this
aspect in response to our consultation paper recognised the importance of some form of
accreditation of providers by the professona body. Many aso supported monitoring by
the professiona body of externa provison. Within any forma scheme of CPD for ether
branch of the lega profession, the Committee believes it is of great importance for the
professona body to accredit providers and to monitor courses so as to ensure at least
minimum standards.  This applies even more strongly in a compulsory scheme, so as to
ensure that the practitioner can derive red value from the activity which the scheme
compels him to undertake. The Committee believes that accredited providers should be
required to describe to potentia customers with sufficient clarity the ams, content and level
of each of the activitiesthey offer.

Compulsion

214

2.15

2.16

One of the most controversia aspects of formal CPD schemesisthe issue of compulsion.
It should be clear that the question of compulsion only arises onceit is accepted:

1) that the professon needs to move to a greater commitment to CPD in the sense
indicated in this report;

2 that such a move is unlikely to come about in a satisfactory way without the
committed and sustained intervention of the professiona bodies; and

3 that this intervention should teke the form of a forma scheme in which the
undertaking by participants of a minimum amount of CPD, of a sort recognised
under the scheme, is formally accredited.

Paragraphs 1.18 and 2.3 contain the Committeg's affirmative conclusons on the first and
second of these propogitions. On the third, the benefits to be derived from aforma scheme
are discussed in paragraphs 2.8 - 212. A formad scheme will cost money, but the
Committee believes that the costs should be carefully assessed before they are assumed to
outweigh the benefits that aforma scheme should bring.

Voluntary and compulsory schemes.  the issues

217

The principal issues relating directly to the question of compulsion are;
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(1)  whether compulsory CPD is objectionable in principle, either inherently, or because
of any conditions fundamental to either branch of the profession, or in relation to
practitioners who have progressed beyond their initial years of practice;

(20  whether or not compulsion is likdly to achieve more, in the context of the legd
profession, than voluntary arrangements including aformal voluntary scheme;

3 whether any practical disadvantages, including extra cost, outweigh the likely
benefits of compulsion.

We shdl consder these three issuesin turn.

Whether compulsion is objectionablein principle

2.18

It is certainly arguable that professiona bodies are not justified in imposing, under threst of
professona sanctions, requirements which are not for the benefit of the client or the wider
public. In the Committeg's view, however, CPD is a necessary supplement to experience
for the purpose of maintaining as well as enhancing the knowledge and skills that make up
the practitioner's competence. Moreover, it is a mistake to regard competence as a quality
that is acquired once and for al at any particular point in the practitioner's career. For this
reason, the Committee regards CPD as directly concerned with the maintenance and
enhancement of standards of legd services, and therefore sees no objection in principle to
CPD being made compulsory throughout the practitioner's career.”> We do not seeit asa
flaw in this argument that competence cannot be compelled. Initid qudifications cannot
guarantee competence; but they can certainly enhance the chances of it, and are for that
reason made compulsory. In the case of CPD, what can reasonably be compelled in the
public interest is a minimum of activity desgned to supplement practica experience in
maintaining competence as well as enhancing it.

Whether compulsion will achieve more

2.19

Whether a forma voluntary scheme is better suited than a compulsory one to a particular
profession, or branch of a professon must largely depend on its particular nature and
circumstances. It may be relevant to note, for example, that the structure of the legd
professon is very different from that of the medicd professon, which has a highly
structured system of higher qudifications and exclusive specidisms™  Other practical

13

14

This conclusion is plainly contrary to the view expressed in the Bar Council's response to
our consultation paper that, beyond the initia years, compulsion cannot be justified. That
view isexamined in paragraphs 4.10 - 4.26 of this report.

The Ormrod report aso noted that important differences flowed from the fact that the
medica professon had become, in effect, a"salaried professon”. Aswe have said, for the
purposes of this report, we treat the current structure of the legal profession as given. But
these differences only emphasize the need for forma CPD in a professon structured as
loosdaly asthe legd professon. We dso bear in mind that the development of the hierarchy
and exclusive specidisms within the medica profession has not prevented its professona
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2.20

differences include, for example, the access of hospital doctors to the consderable "in-
house" facilities of the hospitd itself. An important aspect of this question isthe attitude of
members of the professon to CPD. A compulsory scheme can bring about participation by
al practitioners. Paragraph 2.6 above notes that conditions in the medica professon
appear to have achieved this result, in large measure, in the case of the formaly non-
compulsory scheme recently introduced by, for example, the Roya College of Physicians.
But given the contrasting attitudes till to be found in the legd profession, and given the
structure of this profession, it is at least open to question whether a comparable proportion
of barrigters and solicitors would subscribe to any purely voluntary scheme caling for a
sgnificant commitment to CPD.

There is a further important factor, relating to attitudes within the profession. It must be
borne in mind that compulsion requires not only the practitioner himself, but also othersin a
position to influence him, to accept that he must be permitted to take the necessary time
away from hisfee-earning work.” The Committee believes this to be amajor consideration
under current conditions in the legal professon even though, like many of the other
advantages of compulsion, it might be expected to weaken as the professon moves to a
more positive acceptance of the need to devote sufficient timeto CPD.

Whether practical disadvantages outweigh the benefits of compulsion

221

The practical disadvantages relate principaly to the difficulty of ensuring that sufficient
CPD is available to every practitioner which is relevant, of good quality and affordable.
They aso relate to hiswillingness and ability to undertake it. So long asthisdifficulty is not
effectively addressed, the following disadvantages must also be expected to continue:

@ resentment;

2 the arguably inevitable scramble to fulfil the requirements of the scheme towards
the end of the accounting period;

3 the risk that the compulsory minimum will be perceived as an acceptable maximum;
4 the risk, taking account of al the disadvantages aready listed, that compulsion will

lead to a "compliance culture" which is completely at variance with the underlying
ams of the scheme;

15

bodies from expecting, in addition, very significant programmes of CPD not necessarily
related to the pursuit of higher qualifications. Moreover, in the absence of such ahierarchy,
CPD as such becomes even more important as a means of ensuring the maintenance and
enhancement of standards, and of maintaining public confidence in those standards.

The Committee recognises that compulsion cannot, by itsaf, obviate the risk that the

practitioner may be prevented from undertaking the particular CPD activity he would
prefer.
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2.23

224

2.25

2.26

) the difficulty of choosing and enforcing an appropriate sanction.

It is obvioudy arguable that these drawbacks risk creating a vicious circle that could well
defeat the purpose of the scheme which compulsion is intended to support.  In the
Committeds view, however, if the professond body takes vigorous steps towards
enhancing the availability of relevant, affordable and high qudity CPD, compulsion should
instead contribute powerfully to a virtuous circle, in which the practitioner becomes
motivated, through compliance with the compulsory minimum, to seek the greater amount
of rlevant CPD which can serve his actud needs. Having been compelled to dip his toe
into the water, the practitioner is relieved, perhaps surprised, to find that the experience is
agreegble and beneficid. Tha should be an important underlying objective of al
compulsory CPD schemes,

The Committee does not underestimate the potential problem of resentment, bearing in
mind particularly the robust individudism of many lavyers. But lawyers dso pride
themselves on their ability to look at a problem objectively. The Committee believes that
this ability will overcome initid resentment, so long as the CPD that practitioners are
compelled to undertake is relevant, affordable and worthwhile. Despite initid resentment
amongst solicitors, it is notable that the response to the Committee's consultation strongly
supported compulsory CPD for solicitors.

The scramble to fulfil requirements towards the end of the accounting period may be
difficult to eradicate, but should be dgnificantly diminished by planning, of the sort
discussed in Chapter 3 of this report. The risk of a compliance culture should also be
avoidable, provided the profession can be convinced that the professiona body is working
effectively to ensure the success of the scheme and its wider purpose.

Compulson requires sanctions. Both the Bar's proposed arrangements for new
practitioners and the Law Society's scheme ultimately rely on the mgor sanction of
withdrawal of the right to practice. So far, the Law Society has not directly applied that
sanction, but its power to do so has formed the background against which practitioners
have been urged to comply. Overdl, it appears that the vast mgority of solicitors within
the scheme have proved anxious to comply, whether or not the drastic existing sanction is
likely to be gpplied. It may dso be possble to devise lesser sanctions. For example, a
practitioner's failure to comply with CPD requirements might be taken into account where
sanctions are imposed for other breaches of discipline. In practice, the Committee does not
believe that sanctions present a mgjor problem.

In theory, an dternative to compulsion would be the provision of incentives such as, for
example, reduction of insurance premiums. The Committee does not beieve that such
incentives can be an effective subgtitute for compulsion.

Prescription

227

Any credible scheme of CPD, whether voluntary or compulsory, must define the activity
which will count towards compliance. The public needs to be convinced that the
professona body regards the activity undertaken as genuine CPD. Practitioners need to
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2.28

2.29

2.30

231

2.32

know that the activity they propose to undertake will count. In a compulsory scheme, the
additiona principle gpplies that sanctions can only be attached where those ligble to them
can establish that which they are compelled to do. A forma scheme should prescribe, viz.
dtate clearly, that which will count as CPD for the purposes of compliance.

At one edge of the spectrum, such a statement could be highly prescriptive, laying down, in
detail, the content of that which the practitioner would be expected to learn. At the other
extreme, the terms of the statement could be so broad as to include amost any educationa
activity. In practice, a balance needs to be struck which will permit the practitioner to
undertake activity relevant to his practice, while assuring the public that the activity
constitutes genuine CPD.

Both professona bodies have recognised that the case for prescription is stronger in
relation to the first three years of practice. In effect, thisis a period of extended induction
in which the CPD needs of practitioners remain relatively homogeneous. Beyond that
period, the flexibility which is necessary to cater for the widdy differing needs of
experienced practitioners must preclude any substantia element of positive prescription.
But it would seem desirable for the professiona body to retain power to prescribe matters
of general and exceptiona importance such as ethics and, currently, the law of the
European Union. The professona body may also wish to retain power to exclude specific
activitieswhich, initsview, ought not to count towards compliance.

Accreditation of providersitself congtitutes alimited and indirect degree of control over the
range of activities which will count for the purposes of compliance, since the professiond
body will only accredit providers who, in its judgement, will deliver CPD which is
potentialy relevant. On the other hand, the Committee accepts that the need for open-
endedness and flexibility precludes any requirement that, for example, compliance should be
exclusively through attendance at accredited courses.*

In the Committee's view, the key to achieving the necessary flexibility within a credible
scheme is the individua appraisal and planning process dready discussed in this report.
The credibility of the scheme would be further enhanced if the professonal body were able,
a random, to examine the appraisal of need, the practitioner's plan and, perhaps, the
practitioner's own evauation of the results of his CPD activity.

Within the range of CPD which counts for the purpose of compliance, it is aso open to the
professond body to influence the practitioner's choices without actualy prescribing the
activity. However, beyond smply advertisng its view of the importance of particular
activities, the experience of the Law Society suggests to the Committee that more formal
attempts by the professiona body to influence choices can lead to undesirable complexity.

16

The Law Society requires at least 25% of the compulsory minimum hours to be spent at
courses run by accredited providers. Under the Society's current proposals, the remaining
75% may be spent on a range of other activities including courses run by providers not
accredited by the Society. The practitioner remains under an obligation to ensure that the
CPD activity he undertakesis relevant to his practice.
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In particular, the Committee agrees with the Law Society's proposa to delete from its
scheme the current provisons whereby a solicitor may gain additional CPD credit for
participation in priority areasidentified by the Society.

Professional ethics

2.33

One particular area in which prescription could meet a real need is that of professiond
ethics. Chapter 1 of the Committee's First Report described the ethica chadlenge currently
facing the profession, as aresult of profound organisational changes, increasing competition
and ingability in the market for legal services, and a growing sense of insecurity amongst
many legd practitioners. It must aso be borne in mind that developments do occur in this
field. Practitioners have to face new and difficult dilemmas. In view of the importance of
this subject, the Committee believes that the professona bodies should prescribe CPD in
professiond ethics as a specific requirement during the first three years of practice.
Theredfter, as an initial step, the Committee believes that the professona bodies should
issue guidance recommending that practitioners include professona ethics within their
CPD activities. It would be desirable for the professiona bodies to monitor the results of
such guidance. If relatively few practitioners follow the guidance,™” the professional bodies
should consider making CPD in professiond ethics compulsory.

Outcomes

2.34

2.35

In the Committee's view, it would also be helpful if the professiona bodies were to consider
whether an "outcomes approach™ could further enhance flexibility within a credible scheme.
In its First Report, the Committee explained its preference for such an approach to the
requirements of earlier stages of legal education, rather than over-prescription of content.
In principle, the Committee believes the same gpproach may well be desrable for CPD.
The first three years of practice represent a recognisable stage, and the Committee believes
it would be helpful for the professond bodies to develop outcome Statements, viz.,
datements of what the scheme is seeking to achieve, for this period. This will be in
addition to any prescribed detail of the content of the required CPD. The importance of
clear stlatements of outcome increases asthe detail of prescribed content diminishes.

Beyond that period, the Committee believes there is considerable scope for research and
policy development under the joint auspices of the professona bodies on the questions
whether and how CPD could best be tailored to meet the different needs of practitioners at
different stages of their careers.”® Work of this sort could well lead to the formulation of

17

18

This has been the experience in the USA, where discrete courses on ethics have not
attracted significant enrolments except where they meet prescribed eements of State
schemes of continuing legd education. See the MacCrate Report: Legal Education and
Professional Development, Report of the Task Force on Law Schools and the Profession:
Narrowing the Gap, American Bar Association 1992. A summary of schemesin the USA
isset out in Appendix E which also reviews arrangements for CPD in thelegd professionin
the member States of the European Union and in Audtrdia

Particular stages beyond the firgt three years of practice, which might usefully be considered
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2.36

outcomes which CPD could be designed to help the practitioner achieve at each stage.™ If

the professonal bodies were to issue such statements, they could be incorporated into
accredited provison and voluntarily adopted by individua practitioners. The Committee
believes that such statements could greatly improve the effect of the individua planning
process dready described, even if the evaluation of outcomes were to remain a matter
purdly for the practitioner himsdlf, with or without the benefit of an assessment made by the
course provider.

In principle, it might be possible to take this gpproach further. For example, the statements
of outcomes could be applied in schemes operated by firms and chambers which would not
only assess the needs of each practitioner (especidly at particular stages of his career) and
ensure that appropriate CPD was planned and undertaken, but would aso rely on the
provider for an assessment of the outcome in each case. Such a system would depend on
very effective quality control of providers by the professona body. Alternatively, the
assessment might be made by the firm or chambers itsdf.  The obvious difficulties of this
approach need to be considered further; and the Committee believes it would be premature,
at this stage, to recommend this additiona step.

Conclusons and Recommendations

2.37

2.38

If the legdl profession is to redise the full benefits of CPD, there needs to be determined
and sudained intervention by the professona bodies, preferably through forma
comprehensve schemes which should provide a powerful framework for promoting
research and development as well as motivating practitioners to meet and exceed the
requirements of the schemes. Forma schemes should provide for individua appraisal of
CPD needs, planning and record-keeping; and for random monitoring of compliance with
these provisons. The professona bodies should accredit and monitor CPD provision as
effectively as possible to improve the supply of relevant, affordable and worthwhile CPD
and to help maintain and improve sandards. The financia and adminidrative costs of
forma schemes are subgtantia, but should not be prohibitive in ether branch of the
profession.

At this stage, compulsory schemes may be more suitable to the needs of the lega
professon than voluntary schemes. In principle, compulsion is judtified because of the
public interest in the maintenance and improvement of standards of legd services. The

19

from the point of view of possible outcome statements are, for example, return to practice
after an extended absence, or the points at which abarrister first becomes authorised by his
Inn as a pupil magter, or takes Silk, or undertakes responghbility as a member of the
chambers committee, or as head of chambers. A wider range of stages may need to be
researched in the case of the solicitors branch of the profession.

The Law Society has commissioned a research study on CPD and senior solicitors.
Research a the Bar by Professor Joanna Shapland et a has considered continuing
education for the young Bar. Generdly, there is not an extensive body of published
research on CPD in thelegd profession in England and Wales.
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2.39

240

professonad bodies can help to overcome the practical difficulties, including potential
resentment, by demongtrating sufficient commitment to improving the supply of good
qudlity, affordable CPD for al practitioners.

The scope of forma schemes needs to be defined sufficiently to enable the practitioner to
undertake relevant activity while assuring the public that the activity condtitutes genuine
CPD. For the first three years of practice there is relatively greater scope for prescription
of content, since the needs of practitioners remain relatively homogeneous. For established
practitioners, it is desirable for the professiona body to retain power to prescribe matters of
genera and exceptiona importance. The professona body may aso wish to retain power
to exclude specific activities which, in its view, ought not to count towards compliance.
CPD in professiona ethics should be compulsory during the first three years of practice.
Theresfter, as an interim measure, the professona bodies should recommend that
established practitioners include professona ethicsin their CPD activities. If relatively few
practitioners follow such guidance, the professiona bodies should consider making CPD in
professional ethics compulsory.

For lawyers in their first three years of practice, the professona bodies should develop
outcome statements for CPD in addition to any prescribed detail of the content of the
required CPD. The professonal bodies should aso consider work towards the formulation
of outcomes which CPD could be designed to help the practitioner achieve at each stage of
his career, even if the evaduation of these outcomes were to remain a matter for the
practitioner himsdlf.
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3.
FURTHER DEVELOPMENT
This Chapter considers some desirable developments which, in the Committee's view, could

more easly be taken forward by the professona bodies and others in the context of a
formal scheme of CPD.

Common education and training

3.2

3.3

34

35

3.6

Chapter 5 of our First Report on Legal Education and Training sets out the Committee's
views on the importance of common education and training & the initid and vocationa
stages. The Committee set out four distinct advantages of common education:

1) Students would not be forced to make premature career choices between different
branches of the profession;

2 It might assist in making savings in the cost of lega education and training because
there is an undoubted area of overlap between the knowledge and skills required
for different branches;

3 It would improve mutua understanding between the different branches, implying a
better working relationship and service to the client;

4 It would help to develop those common ethical and professional standards needed
inincreesingly diverselega professions.

All but the first of these advantages seem to the Committee to be as relevant to CPD asto
the earlier stages of legal education; and they would remain so whether or not our
proposals on the earlier stages come to fruition. It seems equaly clear that some of the
reservations within the professional bodies about the role of common education before the
point of initid certification relate to competition for space in the curriculum and concern to
avoid dilution at the earliest stage of professona formation. These reservations do not
apply to CPD.

The advantages and importance of common educetion and training are becoming
increasingly widely accepted. To the extent that solicitors and barristers are participating in
the same CPD activities, some of these benefits are aready being redised. But there is
considerable scope for the professional bodies to explore their further devel opment.

At the vocationa stage, mutual understanding between intending barristers and solicitors,
and the development of common ethical and professona standards can only be begun.
They can surely be developed far more concretely with increased experience of practice.

The Committee believes that exploration of the potential for common CPD could be an
important aspect of the work of the new Ingtitute of Professond Legd Studies proposed
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below to be set up under the auspices of the Law Society and the Bar Council. This work
could aso include congderation of the scope for joint training of lawyers with other
professionals who work within the legal system.

Further research and development of CPD: A new Institute of Professional Legal Sudies

3.7

3.8

3.9

In relation to severad organisationd and substantive aspects of CPD, this report has
suggested that there is scope and a need for further consideration. Much of the
responsibility for this must ultimately rest with the professiond bodies. But the Committee
believes that agreat ded could be done, under the joint auspices of the Law Society and the
Bar Council, by a smdl centrd body whose primary function would be research and
development on all aspects of CPD, and which would feed the results of its work back into
the professon both directly and, where appropriate, through the professona bodies and
their formal schemes.

Severd of the responses to our consultation paper on CPD supported the idea of a new
Ingtitute, although not al of these emphasised the same aspects of its possible role. The
Committee envisages that the new Indtitute could concentrate on tasks generated by the
need to ensure a sufficient supply of CPD a standards appropriate to meet the
requirements of the professona bodies forma schemes. For example, the professiond
bodies could apply the work of the new Inditute in developing and formulating such
standards to the accreditation and monitoring of providers. Such work could aso include
the formulation of outcome statements for CPD at the various stages of the practitioner's
career.

With the new Ingtitute's main tasks so clearly focused on the needs of the forma schemes
of CPD, some degree of overlap between the new Ingtitute and existing bodies such asthe
Ingtitute of Advanced Lega Studies and the new Nationa Centre for Legal Education at
the University of Warwick could well prove beneficid. The Committee does not envisage
that the proposed new Institute would itself need to become a provider of CPD in order to
fulfil its main functions. However, the new Ingtitute would need to work closaly with the
professona bodies and with groups of practitioners and providers to identify areas for
research and to help to develop (and if possible to pilot) innovative approaches to CPD. It
would aso be for the professiona bodies to consider whether the new Ingtitute should play
any direct part in the accreditation of providers and the gpproval and monitoring of courses.

In the Committee's view, it would be important for the functions of the Ingtitute to remain
well-focused and not over-elaborate; and for it to avoid unnecessary expense.

The universities as providers of CPD

3.10

Some practitioners aready undertake, as part of their continuing professona development,
post-graduate courses relevant to their needs. Some universities have aso begun to
explore ways of adapting their courses to cater for increasing demand for courses better
adapted to the needs of practitioners® The Committee's First Report adopted an

20

Exiging provison includes, for example, the long-established and extensve LLM
programmes offered by the University of London, as well as other postgraduate courses
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integrated approach to legal education, in which academic and professional viewpoints are
seen as complementary and interdependent.  The Committee believes that the universities
could make amuch more significant contribution to the needs of the profession by adapting
and developing courses which would enable practitioners to meet and to exceed the
requirements of the professonal bodies forma schemes. This contribution would
complement that of long-established specialist providers such as the College of Law and the
Inns of Court School of Law. It would be for the professona bodies to consider whether
the new Ingtitute proposed in this report could usefully facilitate co-operation between the
universities and the professional bodies to further this development.

Conclusons and Recommendations

311

3.12

3.13

Forma schemes of CPD should enable the profession to redise the practica and wider
benefits of common training at the CPD level across the two branches of the profession.

The Law Society and the Bar Council should consider setting up a new Institute of
Professiona Legal Studies to carry out research and development on al aspects of CPD
and, in particular, to help develop standards for CPD provision and outcome statements for
CPD at the various stages of a practitioner's cares.

The universities should consider further how best to adapt the content and organisation of
their courses to meet the needs of the practising profession.

requiring full-time or part-time evening atendance. In addition, the LLM in Advanced
Litigation a Nottingham School of Law and the LLM at the University of Bristol have
frequently been cited as courses which combine the use of weekends for teaching with
distance learning and, in the latter case, with the accumulation of certificated credits
towards the find masters degree.
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4,

THE PRESENT ARRANGEMENTSOF THE LAW SOCIETY
AND THE BAR COUNCIL

This Chapter considers the current positions of the Law Society and the Bar Council as
reflected in their existing and proposed arrangements for CPD and aso in their response to
our consultation.

ThelLaw Society

Saged extensons

4.2

4.3

4.4

The Law Society's current arrangements demonstrate a clear and positive approach to the
need for CPD and for active and sustained intervention by the professonad body to
promote greaster commitment to CPD within the professon. The Law Society's current
arangements aso demondrate continued commitment to the maintenance and
improvement over time of a comprehensive scheme, despite its practicd difficulties and its
cost. When it began in 1985, the scheme applied only to new solicitors, and only to their
first three years of practice. 1n 1987 the Society extended it to cover all solicitors admitted
after 1st August 1987, and to the whole working life of the practitioner. In 1994 the
Society further extended the scheme to include dl solicitors admitted from 1st November
1982. In November 1998, the Society intends to take the further significant step of
extending its schemeto dl solicitors.

Finadly, the Society's current arrangements aso reflect its continued commitment to
compulsory CPD throughout the practitioner's career. This demonsirates the Society's
continued belief that compulsion is judtified under current conditions, that the practical
benefits of compulsion outweigh its disadvantages, and that these disadvantages can be
effectively addressed. On this question, the responses to the Committee's consultation were
griking in that, despite clearly recognisng dl these problems, they overwhemingly
supported compulsory CPD for solicitors.

In the Committee's view, an important test of the success of a compulsory scheme must be
the extent to which it motivates practitioners to exceed the compulsory minimum. In turn,
we believe this must largely depend on the professiona body's continued progress towards
ensuring the availability of appropriate CPD and the ability of the practitioner to identify
and underteke it. The very judtification for a compulsory scheme therefore remains
dependent on such continued progress. In this connection, the Committee acknowledges
the consderable effort continuoudy maintained by the Law Society. Particular recent
examples include the increased flexibility and smplicity of the scheme under the Society's
current proposals, including the specification of new categories of CPD designed to
accommodate the needs of senior practitioners to whom the scheme will apply from
November 1998.



Some problem areas

45

4.6

4.7

Nevertheless, and as one would expect, problems undoubtedly remain. The responses to
the Committegs consultation confirmed continuing concern that some CPD remains
insufficiently relevant, overpriced, of variable quality, or insufficiently avalable in some
geographical areas. There was also criticism of the system of accreditation and monitoring
of standards.

The Law Society's response to our consultation paper offered detailed thoughts on al these
issues. As to reevance, the Law Society emphasised flexibility and the importance of
persond training plans rather than prescription; and that course providers should make
clear the aims and objectives of their courses. On affordability, the Society pointed out that
it cannot control fees, but pointed aso to its encouragement of in-house courses, its
accreditation of courses run at modest cost by specid interest groups and local Law
Societies, and its development of atraining guide for local Law Societies. On geographical
inequality of access, the Law Society referred to its encouragement of in-house provision
and consortia; its approval, for their use, of videos and associated materid and its flexibility
in consdering distance learning courses.

On qudity and the monitoring and accreditation of CPD provision, the Law Society
pointed to recent changes to its system for authorisng course providers including the
adoption of new course qudity standards. The Society adso mentioned the results of
surveysit had carried out on the standards of courses in which the respondents had showed
"abroad level of satisfaction”. The Society's response acknowledged that there is support
for the Society to continue the authorisation of course providers, but warned that the
Society "is keeping this under review as it would not be appropriate for this to become an
overburdensome procedure given the costs that would inevitably be incurred. Thereis a
bal ance between establishing a minimum threshold which providers must satisfy and leaving
the matter to the market".

Compulsory planning

4.8

In generd, the Committee agrees with the Law Society's emphasis on flexibility and
individual planning as opposed to prescription.  With regard to planning, the Committee
agrees that it is important for the practitioner to analyse his training needs, to plan
appropriate CPD to meet those needs, and to evaluate the activity after it has been
undertaken. The Law Society's scheme aready requires the practitioner to maintain a
training record. The Committee believesit may aso be appropriate for the Law Society to
require the practitioner to complete a training plan.** In principle, such a requirement
would not seem more difficult to monitor, or necessarily to entail any more bureaucracy
than the requirement to maintain a training record. It should not be necessary for al such
training plans to be submitted to the Law Society, or for their format to be prescribed, any
more than that of the training record.

21

The Legad Aid Board's franchise specification aready makes appraisd and planning
compulsory.
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Improving quality control

4.9

As to qudity, the Committee would be concerned a any diminution of the effort of the
Law Society to maintain acceptable standards through authorisation of course providers
and monitoring of courses. The Committee believes that the effort to maintain and improve
standards by these means is an important aspect of the professona body's responsbility,
especidly within acompulsory scheme.

TheBar Council

4.10

411

The preface to the Bar Council's response to our consultation explains that the response
reflects "the on-going and evolving debate within the Bar on continuing professiond
development™; and that "the Bar's thinking on many important issuesis still evolving”. The
Committee welcomes this acknowledgement and hopes that the present report will be a
helpful contribution to that debate.

The Bar Council's response emphasised certain features of the Bar and its working
practices from which it is suggested that CPD, in the sense indicated in this report, is either
less important for the Bar than for other professons, or more difficult for the Bar to
achieve. The Committee has carefully consdered these factors and the underlying
reasoning. The Committee recognises the difficulties and does not seek to minimise them.
Nevertheless, the Committee believes they can be overcome and hopes the Bar Council will
recongder its current views on the need for a formal scheme of CPD for established
barristers.  The Committee aso believes that the arguments for compulsory CPD
throughout the barrister's career merit the Bar Council's further consideration.

Areferral professon

4.12

4.13

The Bar Council's response to our consultation emphasised that the independent Bar
remainslargely a"referrd professon”; and that the work of an independent barrister is:

"serutinised by an independent professional, whether by the judge in front of whom
the barrister gppears or the instructing solicitor or other professona accessor
whom the barrister advises ether oraly in Conference or in a written Opinion.
Barigters are dso on public display to the members of the Bar against whom they
appear and to the solicitors who instruct them as well those opposing parties. The
solicitor or other professona has the opportunity in every piece of work to
compare the performance of the particular barrister with the quality of performance
of other barristers who may instruct. The Bar is therefore a highly competitive
profession. The nature of the practice of a barrister itself stimulates the individua
barristers to ensure that they maintain an appropriate sandard of knowledge in the
aress of their practice and a competent performance standard commensurate with
their practice leve."

The Committee does not find the concluson convincing. Competition, scrutiny and
accountability are by no means unique to the Bar. They are becoming ever more intensein
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other professions which are currentlzy adopting comprehensive schemes of CPD. For the
reasons given earlier in this report,” the Committee does not believe that market forces
aone can adequately maintain, till lessimprove, standards of legal services through CPD.

The need for systematic CPD

4.14

4.15

4.16

In addition to the features discussed above, the Bar Council's response to our consultation
stressed the digtinction between the first three years of practice and the practitioner's
subsequent career.  Compulsion is judtified only in order to guarantee competence, a
barrister is fully competent after three years practice, and compulsion cannot be justified
thereafter. After the initid years of practice, CPD becomes a matter for the practitioner
aone, and ceases to be a matter for the professon. This line of reasoning is coupled with
an emphasison CPD as"part of the daily routine of every barrister”.

This agpproach stands in sharp contrast to the conclusons and proposas of the
Potter/Southwell Report for a genera programme of compulsory continuing training for
established barristers.  The Report specificaly rgected the view that further training and
education throughout the barrister's career is not necessary because "every barrister
educates himsdf or hersdf every day while in practice’. The Report pointed out the
training that some chambers are dready beginning to undertake; that the growth of
gpecidisation in other professons "has not been entirdly matched by the Bar"; that
responses within the Bar to successive reports on the subject have become more positive,
and to the fact that:

"EC law has remained largely the province of specidist EC practitioners, instead of
becoming, asit should be, part of the armoury of every practisng barrister".

The Report recommended that:

"Every barrigter, after his or her first three years in practice, should be required to
undertake a sufficient period of further training and education each year.
Successful members of other professions expect to spend at least one week a year
on continuing training. We consider that the Bar should aim for at least this levd,
ie about 25 hours each year. We consder that it should be a professond
requirement for each barrister to devote this length of time to planned training and
education. Each barrister would prepare his or her own plan. Each barrister would
be free to choose from the courses, seminars and lectures available and recognised
by the Bar as of an acceptably high standard. The [Director of Education and
Training] would have the task of approving and monitoring courses. ..."

The Committee is not persuaded by the reasoning of the Bar Council's response as set out
in paragraph 4.14 above. The Bar Council's response pays insufficient regard to the need
for CPD in the sense indicated in this report - and, in particular, to the practitioner's
continuing need to supplement his experience with an appropriate amount of structured

22

Paragraph 2.3.
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activity. Secondly, the Bar Council's response misses the point that the established
practitioner's need for CPD concerns the maintenance, as well as the enhancement, of
professona standards, primarily for the benefit of the client and the wider public. In this
connection, we have explained our view that competence is never attained "once and for
al" a any particular point.

Thirdly, the Bar's response does not address the option of a comprehensive voluntary
scheme.  Fourthly, neither in this argument, nor more generdly, does the Bar Council's
response address the point that a properly administered compulsory scheme can help to
encourage the practitioner to exceed the compul sory minimum.

Working practices

4.18

4.19

4.20

The Bar Council's response to our consultation pointed out that, within chambers, barristers
remain self-employed. The response described a set of chambers as:

"Essentiadly a collection of individuas who come together to share adminidretive
resources and administration expenses. Depite the fact that typicaly there will be
amix of senior and junior barristers, the hierarchical working structure of a large
firm of solicitors or accountants is not reflected in a set of chambers and would be
counter to the ethos of the Bar."

By contrast, the Potter/Southwell Report did not suggest that any insuperable difficulty
should flow from the salf-employment of barristers, the nature of chambers or the ethos of
the Bar. In general termsit concluded that:

"Systematic continuing training and education will enable barristers to plan and
develop their careers more successfully, as well as to meet current perceptions of
the standards generaly to be expected of the profession.”

Evidently, the Working Party saw nothing in the working practices or ethos of the Bar that
should conflict with its specific proposals that:

"Barrigterswill be required to keep, with their practice records, details of their plans
for continuing training and how and when those plans had been fulfilled. It is
anticipated that spot checks, on a proportion of the Bar, would be made each year
to ensure that the recommended commitment has been met. This would encourage
barristers to meet their commitments and would assst the [Director of Continuing
Education and Training for the Bar] in deciding what courses will be needed.”

In the Committee's view, the prior questions must be whether systematic and, perhaps,
compulsory CPD is necessary for established barristers. If it is necessary, the public is
unlikely to be convinced that the self-employment of barristers, the nature of chambers, or
the ethos of the Bar represent insuperable barriers. Despite these features, the Bar needs,
like other professions, to show that it can require its members to accept measures which are
necessary to maintain and improve standards of service to the public. Once the case for
sysematic CPD has been made out in these terms, the Committee believes that the



4.21

maintenance and improvement of standards in the public interest must be an overriding
consideration.

The Committee adso believes that, in practice, the requirements of a scheme could be
accommodated without damage to the working practices or ethos of the Bar. Many
chambers have adready begun to adapt to the changing demands of modern practice. The
Committee believes that chambers can reasonably be expected, for example, to run schemes
in which each tenant can assess his CPD needs with the help of a colleague and plan the
appropriate CPD activity. Nor should it be difficult for heads of chambers to certify the
compliagge of each tenant with a comprehensive scheme administered centraly by the Bar
Council.

Educational resources

4.22

4.23

The Committee recognises that the size of the Bar must affect its approach to the burdens
of syslematic and compulsory CPD. The Bar is a rdatively smal professon. Of around
9,000 barrigters in independent practice, approximately 6,000 practise from chambers in
London and 3,000 from chambers in the provinces™ Although numericaly small, the Bar
covers a diverse range of specidised law and practice in addition to its specidity in
advocacy. The Potter/Southwell Report took a postive view of the Bar's ability to
shoulder the burdens of CPD. It pointed to severa resources within the Bar, including
chambers themsealves, as well as the Inns, the many specidist Bar Associations and the
Circuits, from whom the Working Party had recelved postive responses to its own
consultation on CPD. The Bar Council's response to our consultation aso recognised
these extensive existing educational resources, rightly stressing, especialy, the educationa
role of the Inns. Annexed to Appendix C to this report is the response of Gray's Inn to our
consultation, which sets out in a most hel pful way the considerable contribution which the
Inns believe they can and should make to continuing professiona development.

The educational resources of the Bar are impressive. In the Committee's view, they would
be most productive once operating within the framework of a formal, comprehensive
scheme for which the Bar Council had taken overdl responsibility.

Thefinancial burden

4.24

In relation to the cost of CPD, the Bar Council noted that the Bar isa small profession and
that:

"In the case of independent practitioners, the cost of CPD must be met by the
individua barrigters themselves. there is no commund profit fund from which the
cost to new practitioners can be subsidised. The cost of CPD for solicitorsis often

23
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The Committee notes that proposals are on foot for heads of chambers to bear some
comparable responsbility regarding monitoring of pupillages.

Appendix G sets out further selected statistics on the profession.



4.25

4.26

met by their firms, which enables the cogts to be borne by those who generate the
profits for the advantage of the others. The structure of the Bar does not permit
this."

The response added that:

"It must be stressed that administrative costs are seen as a central issue in the Bar's
gpproach to continuing professiona development. One key priority isthe provison
of high qudity and relevant courses a minimal to low cost to the attendee. The
burden of debt on studentsisincreasing at an darming rate and the firgt three years
in practice will be the first opportunity for most of them to begin to repay their
loans.

As far as central codts are concerned, it must be noted that, while the mandatory
scheme as presently envisaged is managesble because a its pesk the Bar Council
will be processing the records of over 1500 new practitioners, any extenson of a
scheme beyond the first three years of practice would place a heavy load upon the
Bar Council's administrative structure and financia resources.”

The cost of systematic CPD was dso considered by the Potter/Southwell Report which
recommended that the costs of participating in the Young Tenants and Generd
Programmes must be paid by the participants. However, differing from the subsequent
view of the Bar Council, the Report anticipated that, as part of their commitment to
continuing training, individua sets of chambers would provide financial assstance to their
members, particularly to their Young Tenant Members, so as to enable them to bear the
cost of continuing training more easily. On the Report's proposals, "it would be one of the
Director of Continuing Education and Training's tasks to ensure that the Programmes were
cost-effective and that, by competition between providers, costs were kept as low as
practicable.”

The Committee recognises that cost is a particular problem for a professon which is
numericaly smal but very diverse in its activities. But cost should not be permitted to
become an easy place of refuge. The problem of cost is not unique to the Bar. There are
many firms of solicitors for whom the costs of compliance with the Law Society's scheme
ae vey dgnificant. Within any comprehensve scheme, an important part of the
professional body's task must be continuoudy to explore ways of ensuring the availability of
relevant, good quality CPD at reasonable cost. Nor should the central costs of a scheme
for established barrigters be prohibitive if the Bar Council were to set the requirements of
the scheme with these costs in mind. For example, the central costs of compliance
monitoring might well be less if heads of chambers were to certify compliance than if al
records had to be kept centrally. And an appropriate scheme for established barristers
would not necessarily generate costs corresponding to dl the elements of the highly
prescriptive New Practitioners Programme.

Sanctions

4.27

Paragraph 2.25 of this report sets out the Committeg's view on sanctions within a
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compulsory scheme.  The Committee sees no reason why barristers should be any less
anxious than solicitors to comply with a scheme under which non-compliance could
ultimately result in withdrawal of the right to practice. The Potter/Southwell Report noted
that the Ingtitute of Chartered Accountants is empowered to withdraw the right to practice
from accountants who do not comply with their continuing training obligations and that, in
the medical professon, financid sanctions are used. The Bar Council may also wish to
consder the suggestion in Chapter 2 of this report that non-compliance with CPD
requirements might be considered relevant in disciplinary proceedings for other offences.
As in the case of the Law Society, the Committee does not believe that the need for
sanctions represents an insuperable obstacle to compulsory CPD for established barristers.

A formal scheme for established barristers

428 For the reasons discussed above, the Committee bdieves that the Bar Council should

4.29

consider a staged extension of itsforma scheme to include established barristers. Asinthe
case of the Law Society's scheme, a forma scheme for established barristers should not
closely prescribe content. However, the Bar Council should consider developing
appropriate outcome statements for CPD &t various stages of the barrister's career, and
should retain power to prescribe, for example, ethics and perhaps other areas where it may
become important for the professon as awhole to familiarise itsalf with new developments.

A forma scheme should involve proper assessment of the CPD needs of each practitioner
and planning of his CPD activity. This process would be enhanced by the use of outcome
dtatements, even if the evaluation of the outcomes in each case were to remain a matter
purdy for the bariger himsdf. As a prdiminary sep, the Bar Council could most
helpfully, in the Committeg's view, prepare and issue a general policy statement on the
continuing professona development of al practisng barristers. It would be of great
benefit to practitioners if such a statement were to set out clearly, perhaps in the form of
targets, the Bar Council's expectations concerning their continuing professiona
devel opment.

Conclusons and Recommendations

4.30

431

The Law Society's compulsory scheme has aready brought redl and substantia benefits to
the solicitors branch of the professon. The Law Society appears very much committed to
further progress. The Committee believes it is important that the Law Society should
continue its efforts to overcome the remaining problems and that this effort should include
effective monitoring of CPD provison as well as accreditation of providers. The
Committee aso invites the Law Society to reconsder the case for making individud
gppraisa and planning compulsory.

The Committee invites the Bar Council to reconsider its current views on the need for a
forma scheme of CPD for established barristers.  The arguments for compulsory CPD
throughout the barrister's career also merit the Bar Council's further consideration. Neither
the working practices nor the ethos of the Bar nor the cost to the practitioner or to the
professona body itself should present insuperable difficulties once it is accepted that
systematic CPD for established barristers would be in the public interest. The maintenance
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and improvement of standards through CPD cannot be left to market forces done, evenin
the case of areferral professon.

The Committee is not persuaded that CPD after the initid years of practice becomes a
matter for the practitioner aone and ceases to be a matter for the professon. The public
interest in the maintenance and improvement of standards of legal services requires active
and sustained intervention by the professond body to ensure the professon's progress
towards adequate CPD. For these reasons, the Committee believes that the Bar Council
should congder a staged extension of its forma scheme to include established barristers.
To asss in that congderation, the Committee believes that the Bar Council should establish
a timetable within which the New Practitioners Programme could be evauated. As a
preliminary step, the Bar Council should prepare and issue a genera policy statement on
the continuing professiona development of dl practisng barristers.



APPENDIX A

THE LORD CHANCELLOR'SADVISORY COMMITTEE ON
LEGAL EDUCATION AND CONDUCT (1991-1997)

Member ship

1.

The members of the Advisory Committee are appointed under section 19 of the Courts and
Legd Services Act 1990, which came into force on 1 April 1991. The Act provides that
the Committee's Chairman must be aLord of Apped in Ordinary or ajudge of the Supreme
Court, and that the rest of the members must include: ajudge who is or has been a Circuit
judge; two practising barristers; two practising solicitors, and two people with experiencein
the teaching of law. In appointing the remaining 9 members, who are not to be lawyers, the
Lord Chancdllor is to have regard to the desirability of appointing people with knowledge
or experience of:

- the provision of lega services,

- civil or crimina proceedings and the working of the courts;

- the maintenance of professiona standards among barristers or solicitors,
- socia conditions;

- consumer affairs,

- commercid afairs; or

- the maintenance of professional standards in professons other than the
legal profession.

The membership of the Committee up to April 1996 was set out in the First Report on
Legal Education and Training.

The Chairman of the Committee is the Right Honourable the Lord Nicholls of Birkenhead,
who was agppointed from 1 May 1996. From April 1996 Professor Peter Scott became
Vice-Chairman.

The membership of the Committeein March 1997 was.
The Right Honourable Lord of Appeal in Ordinary
The Lord Nicholls

of Birkenhead
(Chairman)
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Professor Peter Scott
(Vice-Chair)

Lee Bridges

Professor Richard Card

His Honour
Judge Jeremy Connor

Eric Hammond OBE

Professor Bob Hepple QC

Dr Neville Hunnings

lan McNeil JP

Charles Plant

Usha Prashar CBE

Nicholas Purnell QC

Graham Smith CBE

David Steel QC

Pro-Vice-Chancellor and Professor of

Education, University of Leeds; Vice-Chancellor

Designate of Kingston University

Principa Research Fellow, University of
Warwick

Head of School of Law and Professor of Law,
De Montfort University, Leicester

Appointed as a Circuit Judge in March 1996;
Metropolitan Stipendiary Magistrate since 1971;
served on the Judicial Studies Board 1990-94; a
member of the Executive Committee of the
Central Council of Probation for England and
Wales 1982-89

Member of the Employment Appea Tribundl;
General Secretary, Electrical, Electronic,
Telecommunication and Plumbing Union, 1984-
92

Master of Clare College, and Professor of Law in
the University of Cambridge

Editor, Common Market Law Reports, 1964-94.
Author of several books and contributor to
many journals on European law

Chartered Accountant in practice. President of Institute

of Chartered Accountants, 1991-92; magistrate
and former Chairman, Hove bench

Solicitor, Partner with City of London Solicitors
Herbert Smith

Civil Service Commissioner; Director, National
Council for Voluntary Organisations, 1986-91

Barrister; Chairman of the Criminal Bar
Association, 1990-91

Her Majesty's Chief Inspector of Probation

Barrister, called (Inner Temple) 1966. Head of
Chambers, 4 Essex Court, QC 1981. Chairman



Commercia Bar Association 1989-91
David Ward Solicitor; President of the Law Society 1989-90

David Wilkins Educational Consultant; former Chief Inspector of
Schools, Nottingham.

The late Mary Tuck CBE was a member of the Committee from April 1994 until her
sad death in October 1996. Mary Tuck had served as the Head of Home Office
Research and Planning Unit 1984-90; a former National Chair, Victim Support; a
member of the Parole Board.

On 1 April 1997 the Committee's membership changed with seven members being newly
gppointed for three years (and with one vacancy remaining to be filled). The membership
of the Committeein April 1997 was.

The Right Honourable
The Lord Nicholls
of Birkenhead
(Chairman)

Professor Peter Scott
(Vice-Chairman)

Lee Bridges

Lady Brittan Deputy Charman, Human Fertilisation and
Embryology Authority. Deputy Chairman, Equd
Opportunities Commission 1994-1996. Magidtrate
and Deputy Chairman of the City of London Bench

His Honour

Judge Jeremy Connor

Charles Elly Solicitor, admitted to the roll 1966. Former
President of the Law Society. Recorder

Professor Bob Hepple QC

Dr Neville Hunnings

Dr John Mayberry Consultant physician, Leicester Generd Hospitdl
NHS Trust. Extensve experience in promoting
medica service sandards and health education

lan McNeil JP
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Anne Owers

Charles Plant

Professor Avrom Sherr

Ranjit Sondhi

David Steed QC

Rosemary Thomson

Secretariat

7.

Director, JUSTICE. Chair, Trustees of Refugee
Lega Centre. Generd Secretary, Joint Council for
the Wefare of Immigrants 1986-1992

Woolf Professor of Lega Education, Institute of Advanced

Legd Studies. Extensve research into legd
education and the provision of lega services

Senior Lecturer, Westhill College.  Founder
Director, Adan Resource Centre, Birmingham.
Former Deputy Chairman, Commission for Racid
Equality

Previoudy Chairman, Council of the Magistrates
Asociation.  Extensive experience of work in the
crimina justice system and the magistracy.

Members of the Committee's secretariat on 1 April 1997 were:

Mr | T Zackon
MsH B De Lyon
Mr R L Jones
MsE M Wdfare
Ms S Weight
Ms J Patterson
MissL Gray
MsH SPatel

(Secretary)
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APPENDIX B

LIST OF RESPONDENTSTO THE CONSULTATION PAPER ON

CONTINUING PROFESSIONAL DEVELOPMENT

THE BAR (8)

Commercid Bar Association
Criminal Bar Association

The Council of the Inns of Court

The Genera Council of the Bar

The Honourable Society of Gray'sInn
The Middle Temple

Fountain Court Chambers

Littleton Chambers

THE LAW SOCIETIESAND PRACTITIONERS (34)

The Law Society

Barndey Law Society

Birmingham Law Society

Blackburn Incorporated Law Association
Bournemouth Law Society

Bristol Law Society

Carlide and Didtrict Law Society

City of London Law Society

City of Westmingter Law Society

Devon & Exeter Incorporated Law Society
Durham & North Y orkshire Law Society
Holborn Law Society

Liverpool Law Society

Newcastle upon Tyne Incorporated Law Society
Norfolk and Norwich Incorporated Law Society
Surrey Law Society

Group for Salicitorswith Disabilities

Lega Education and Training Group
Society of Blind Lawyers

Solicitors Family Law Association

Trainee Solicitors Group

The Y oung Solicitors Group

The Indtitute of Legal Executives

Allen & Overy (Solicitors)

BT Group Legd Services

Clifford Chance (Solicitors)



Hammond Suddards (Solicitors)
Herbert Smith (Solicitors)

Lovel White Durrant (Solicitors)
Norton Rose (Solicitors)
Penningtons (Solicitors)

Simmons and Simmons (Salicitors)
Slaughter and May (Salicitors)
Vaudreys (Salicitors)

THE JUDICIARY (4)

His Honour Judge Gower QC

The Honourable Mr Justice Johnson

The Right Honourable Lord Justice Staughton

Metropolitan Stipendiary Magistrates Legal Education Working Group

GOVERNMENT AND OTHER BODIES (3)

Crown Prosecution Service
Government Legal Service
Department for Education and Employment

ACADEMIC ORGANISATIONSAND INDIVIDUALS (17)

College of Law

Department of Professona Legd Studies, De Montfort University
Inns of Court School of Law

Manchester Metropolitan University School of Law

Oxford Indtitute of Legal Practice

Faculty of Law, University of Oxford

SLSLegd Publications (NI), The Queen's University, Belfast
Law Faculty, Southampton Institute

Faculty of Law, University of the West of England
Association of Law Teachers

Committee of Heads of University Law Schools

Society of Public Teachers of Law

Professor R A Becher (University of Sussex)

Professor P H Kenny (University of Northumbria)

Professor David Miers (University of Wales, Cardiff)
Professor William Twining (University College London)
Julian Webb (University of the West of England)



APPENDIX C

SUMMARY OF RESPONSESTO THE CONSULTATION PAPER ON
CONTINUING PROFESSIONAL DEVELOPMENT

The Advisory Committee issued a consultation paper on continuing professona development in
July 1996 inviting responses by the end of the year. A list of 66 respondentsis set out in Appendix
B. The responses were consdered by the Committee in the five broad groups reflected in that

appendix.

The following summary draws into a single document and condenses the five analyses of responses
to the questions raised by the Committeg's consultation paper.

QUESTION 1: Should therebeany prescription at all? If so, for whom?

QUESTION 2: Should there be a more prescriptive approach to the content of CPD with,
for example, a minimum percentage time requirement for management development, or
other prescribed areas of activity?

QUESTION 3: Should there be a more prescriptive approach applied at selected stages of
career development, beyond thefirst three years of practice, specifying for examplethethree
areas identified previoudy by the Advisory Committee:

- professional ethics;
- pr actice management;
- specialist legal knowledge?

A Compulsory Scheme

The Law Society saw the compulsory involvement of al solicitors as an important means of
moving to a culture of training and development, and lifdlong learning. Only two responses, one
from within the professon and the other from the academic organisations, were opposed to
compulsory schemesin principle.

Responses from the Bar considered that the first three years of practice after qualification should be
the limit of compulsion and prescription. Beyond that it was suggested that encouragement and
voluntary approaches were more appropriate. A smilar response was made by one academic
organisation.

Severd respondents expressed a preference for the principle of voluntary participation in CPD but
acknowledged a pragmatic need for the professonal bodiesto lay down forma requirements.

One respondent suggested that the need for a compulsory scheme should be considered by asking



the smple question as to whether lawyers know the law, a survey of key figures and organisations
to obtain evidence, and if a compulsory scheme proved necessary, a sanction of refusa of
professond indemnity in the event of breach. Other respondents supported tresting CPD
compliance as a condition for obtaining a Licence to Practice (with references to the advantage of
tax-deductible fees covering administration costs and contributions to CPD provision).

Prescription of Content

The Law Society considered prescription beyond its existing scheme to be inappropriate, viewing it
as too complex and salf defesting, with the possible exception of training on becoming responsible
for management/supervison of an office. Three local societies set out their own modes of
prescribed content, al others opposing prescription.  Two of these acknowledged professiona
ethics as having particular importance.

One firm supported prescription of black letter law, management development and other sKills.
Two practitioner groups supported the prescriptive formulation expressed in Question3. There
was other acknowledgement of the relevance of the subject areas identified but a genera opposition
to prescription. Apart from these, and a response by one practitioner group which argued that
professiona diversity should limit prescription to a small percentage of time, al other responses by
practitioner groups and firms opposed prescription, preferring guidance. If prescription had to be
imposed there was a substantial acceptance of ethics by these respondents (and for some, training
related to a specific task or stage - eg Rule 13 or Investment Business). In general, however,
prescription was described as intrusve, counterproductive and impossble to get right.
Encouragement and broad practice statements, acknowledging, for example, the need for ethics to
be reinforced regularly were seen as a better approach.

Academic respondents were almost unanimoudy opposed to prescription of scheme content,
described by one as"yesterday'sided’. The diversity of solicitors career profiles suggested to them
that reliance should be placed on generd and flexible guidance within which professona ethics
could be stressed as a priority consderation. Responses from individuas included two views that
the professiona bodies should regulate content to include ethics, management skills and client care.
Having different prescriptive approaches a defined career stages was seen as inappropriate and
raising problems of verification. A genera view was that the greater the prescription, the poorer
the fit with need, increasing the risk of scheme disrepute due to perceived irrelevance.

QUESTION 4: Arethere means of securing the voluntary participation of the professon in
perceived priority areas of training and development other than the example provided by
the Law Society's scheme based on allowing enhanced attributable hours?

The Bar Council referred to the extensive involvement of the senior Bar in the preparation and
ddivery of the New Practitioners Programme, and the scope for other barristers to attend courses
within the programme.

While one CPD provider thought the Law Society enhanced hours scheme worked effectively,

three providers expressed doubts about the priorities selected and thought the mechanism
undermined the importance of a vison of CPD which went beyond the minimum hours
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requirement. The possibility of securing reduced insurance premiums was raised by two providers
as a potentially more effective inducement if priorities were those endorsed by the professon's
insurers.

The Law Society indicated that the mechanism of enhancing hours was under review. In its
absence it saw encouragement as the only means available to influence participation. Two loca
societies supported enhanced hours, one raised the scope for reduced costs of indemnity
insurances,; another doubted if they could reflect priorities meaningfully, while the system was seen
asgiving a"bonus’ to those working in prioritised arees.

Among practitioners there was wide support for the enhancement of hours of those involved in
desgn and deivery of training courses. Otherwise the mgority of respondents preferred
promotiona effort and encouragement of participation rather than prescription. There was
frequently expressed interest in possible influence through insurance premiums,

QUESTION 5: Should a scheme of compulsory CPD extend to all members of the Bar ?

The Bar Council responded that it would be consdering an extension of its proposed New
Practitioners Programme to those at the Employed Bar, but did not see a wider scheme of
compulsory CPD as gppropriate. The risk of failure to maintain professona standing in a referra
market was seen as a sufficient pressure without the costs of maintaining acompulsory scheme.

The mgjority of academic respondents supported the extenson. Of the others, one smply
disagreed while another thought it appropriate to observe the new Bar scheme new practitioners
firs.

One locd law society was opposed to such an extenson while saven societies, some other
practitioner groups and three firms supported it.

Other respondents wished to express no view, considering it to be a matter for the Bar.

QUESTION 6: Can monitoring and accreditation of CPD provison be improved? If so,
how? Or, isit better left to market mechanisms?

The Bar viewed it as inappropriate to leave matters to the market, stressing the need for provison
to be monitored and accredited. The Inns of Court were perceived as established centres of
excellence, while other provison by Bar Associations and Circuits was part of a poditive interna
network.

Academic responses included the importance of providing assured quality to underpin CPD
schemes, acknowledging the roles of professiona bodies and the scope for extended roles for local
law societies and circuit adminigtrations.  Arrangements for educationa judgements, rather than
adminigtrative judgements, were stressed, as was therole of HE as aprovider of high quality.

The Law Society raised the difficult balance between authorisation through central controls and
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reliance on the market. A smilar ambiguity was reflected in the overall responses by local societies.
Other practitioners either supported existing arrangements by the Law Society, or suggested
voluntary kitemarking of providers by professond bodies as an influence in a free market. The
possibility of issuing a"Which"-type consumer review was supported.

QUESTION 7: Are schemes of compulsion appropriately directed solely to the individual
practitioner? Would it be more effective for professonal bodies to formulate compulsory
arrangements which also addressfirmsand chambers?

Responses from the Bar did not envisage that arrangements could be made to obligate or pendise
chambers - leaving obligations inevitably with individuas.

Generaly academic responses were consstent that compulsory arrangements should address
individuals, as professonas. Two respondents thought it appropriate to move to direct firms.

The Law Society referred to the support it was giving to encourage firmsto engage with 1P, Legd
Aid Board franchising, and 1SO 9000, al of which affected practice arrangements in different ways
without professiona body intervention. It recognised that the development of the individua was
aded by the development of the firm. Local law societies were unanimous that compulsion should
continue to focus on the individual, some acknowledging the facilitating and monitoring role of the
firm. Other practitioner groups and firms were equaly clear that the focus should remain on the
individua, in some cases agreeing that this need not prevent an eective regime should firmswish to
beinvolved. Nor did it preclude developments around practice management.

QUESTION 8: How can a wider vison of CPD as an integral aspect of professonal life be
promoted successfully if the focus of those involved shifts to the mechanics of administering
athreshold level of involvement?

Priority was expressed for the avoidance of a compliance culture, active encouragement, including
critical self-assessment, and the promotion of CPD as an integra part of professond life.

Academic responses referred to the time needed to develop atraining culture, to move away from a
position where CPD was seen crudely as a cost, the need for persuasive argument, the need to
demondtrate value for money and good quality. One provider thought the question unfair in that
their generd experience was postive, practitioners seeing CPD involvement as an opportunity
rather than a chore. Other responses included the view that those who tried to opt out would
amply not survive professondly, life-long learning/learning for capability would develop best
through recognition of the full range of learning methods, and that scheme procedures must be
regidic.

The Law Society saw the use of quality awards, such as IIP, as a means of affecting the working
environment, helping to achieve a culture shift and influence the view of CPD by individuas. Locdl
societies suggested that the avoidance of additional prescription was essential, and sorting out
practica problems about provison would assst. They thought the culture would shift when all
solicitors were in the scheme, and, additiondly, the implementation of practice management
standards would help achieve awider vison.



Other practitioners stressed improving quality, deregulation, and the retention of required hours of
CPD by individuds as key concerns.

QUESTION 9: How could some or all of these problems (course provison) be addressed
effectively while avoiding unacceptable administrative or bureaucr atic costs?

The Bar Council perceived an advantage through low-cost delivery of the New Practitioners
Programme and other activities by the involvement of the practising Bar, the arrangements within
the Circuits, and the work of the Inns. The manageable numbers involved in the NPP alowed
centralised monitoring of participation and provision.

Four academic respondents proposed the establishment of a smdl nationa Indtitute to assist with
improvements. Two opposed the idea of a nationd Ingtitute, stressing the importance of working
localy, including through loca law societies and circuits in cooperation with local law schools.
More televised provison was also suggested. One provider thought geographica difficulties had
been overdated, but expressed concerns about potential equal opportunity problems raised by
overemphasis on evening/weekend provison. It was suggested that many problems would be
reduced by more effective communication about each course syllabus, ams, objectives, and target
audience.

The Law Society referred to its guidance on course standards and their evaluation, and distance
learning arrangements. Loca societies referred to their role in conjunction with local providers.
Generdly it was submitted that improvements would be market-driven, reinforced by the impact of
the 1998 scheme extension.

Responses from other practitioners ranged from support for market mechanisms, with loca law
societies and consortia as key instruments of improvement as influentia purchasers (as well astheir
provider role), to reliance on the professional bodies to monitor and control providers.

There was wide endorsement of improved arrangements to make course objectives and planned
learning outcomes explicit.

QUESTION 10: Arethere other examples of experience in other jurisdictions from which
we might learn and benefit?

Examples offered included:

a extendve contacts abroad by the Bar Council to help develop its advocacy
training and related activities.
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b) links made successfully between the CPD scheme in Audrdia and
premiums for professona indemnity.

C) the Practice Management Course undertaken by new partnersin Scotland.

d) the Practisng Law Ingtitute, the success of which had to be considered in
the context of ajurisdiction which had no "articles'.

€ the evidence given by Victor Rubino that the man beneficiaries of
mandatory CLE in the USA had been the providers, and the need to
distinguish between CLE and CPD.

f) the potential benefit of an Institute of Professiona Legal Studies.

QUESTION 11: Are there examples of effective models in other professons, or in other
areasof industrial and commer cial activity?

No detailed examples were provided but helpful references were made to the introduction of
Persond Development Plans by the Engineering Council and to features of schemes operated by
the medical and pharmaceutical professons, chartered surveyors, chartered accountants, the
Ingtitute of Personnel and Development, and valuers and auctioneers.

QUESTION 12: Arethere other examples of activities which in your view represent strong
models of CPD practice, other than undertaking formal courses, by attendance or
otherwise?

Numerous examples were offered by respondents. These included informa discussion groups in
chambers, coaching and mentoring schemes, preparation of responses to government (and other
amilar) consultations, preparation of articles, books and contributions to CPD programmes,
gppraisa, non-legd training in matters such as business skills and client care.

CPD providers generdly suggested that arrangements should be very open, if possible reducing
definitional problems for schemes. Examples included contributions to mooting activity at loca law
schoals, IT/PC based work which did not involve face-to-face activity, desgn and ddivery of
training, experience in a different role (eg as a Justice of the Peace, Recorder or loca authority
councillor), pro bono work, and clinical legal education. Positive references were made aso to
work-based programmes including part-time Masters degree courses. Providers questioned the
recognition of televised provison and reading schemes. They thought also that care needed to be
taken if consdering recognition of transfer by lawyers between areas of practice as CPD. On the
other hand, secondments, including "postings’ to clients, and the provison of training to non-
solicitors (eg police station accreditation schemes) were seen as providing poditive learning
experiences.

Loca law societies raised their wish to see nonHlega subjects recognised, including IT and stress-
management. Televised provison was rated very highly by three societies. PC packages and e-



mail tutorias were raised by practitioners, as were in-house know-how discussion groups.
In generd there was support for activity which is substantial and participatory.

Two respondents raised questions about the possibility of looking to outcomes rather than the
length of time or mode of involvement. Techniques such as sdf-gppraisal, and learning logs or
portfolios were suggested as possible assessment tools.

QUESTION 13: Doesthe implementation of effective schemesfor the management of CPD
need to be reinforced by professonal bodies laying down formal requirements on practice
management?

Such requirements were seen as inappropriate and unsuited to the Bar which preferred the
promotion of best practice while not excluding the possibility of a voluntary scheme for the kite-
marking of chambers.

No academic organisation supported such reinforcement.  The continuing responsibility on the
individua professiona was stressed, as was the desirability of this being discharged in a supportive,
planned environment. Voluntary de facto movement into "quality” models would assist.

The Law Society considered more prescription counterproductive, preferring to rely on existing
practice management standards and the promotion of quality awards. Local law societies were
amost unanimoudy againgt such reinforcement, describing it as unnecessarily bureaucratic and
costly for the profession. Other practitioners preferred the promotion of best practice, in a number
of instances responding that the approach raised by the question was a confusion of issues.

Support for formal requirements was expressed by one group of solicitor practitioners, and by three
individua respondents.

QUESTION 14: Would it be sufficient to require every practitioner to retain for submission
a copy of her/his (annual) individual training plan (endorsed by the responsible partner or
member of chambers) against which an individual training record might bereviewed under
the professional body's monitoring arrangements?

The Bar Council's arrangements will provide a centralised record for al barristers following its New
Practitioners Programme. Beyond that it was not seen as appropriate to the structure of the Bar
and chambers.

The Law Society reported that it encouraged planning but viewed indgstence on an individud plan
as unnecessarily bureaucratic if it had to be submitted to the Law Society. The Society believed
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firmsused plansin their gppraisal procedures.

Local societies provided mixed responses ranging from the mgority which viewed the suggestion
as impractical and burdensome to four societies which supported it subject to smple monitoring
arrangements.

Other practitioners, including firms, saw potential benefit, though this was expressed in the context
of an eective rather than mandatory arrangement. The possbility of waiting to see the
implementation of the extenson of the Law Society scheme was put forward as important.
Another cautionary note suggested that such a scheme could not be established confidently with
only light monitoring in view of the pressures on firms which could lead to aform of local colluson
corrupting the scheme's effectiveness.

Academic responses were dso very mixed. The benefits of plans to an individud, to an
organisation, and to other parties working with practitioners who have plans, were raised. On the
other hand the sufficiency of having a plan was questioned, and concerns were expressed about the
rigiditiesimplied, particularly if annudity was assumed.

QUESTION 15: Would a focus on practice management combined with accreditation
through quality systems provide a way to move away from prescribed hour srequirements?

The Bar Council did not consider the idea gppropriate given the structure of the Bar and chambers.

The Law Society saw accreditation through quality awards as a matter for voluntary participation.
Three loca societies offered qualified support for the idea - a mgority consdered it unworkable
and an unacceptable interference with the market.

Practitioner groups rejected the idea, considering prescribed hours to be essential. The need for
"quality and hours' was put forward, with no relaxation on prescription of hours until the whole
professon demonstrated that it was routindy exceeding the minimum requirement.  There was
strong support expressed by the GLS and CPS for Investors in People, seeing scope to relax hours
requirements where the award was maintained.

Firms expressed some reluctance to move away from prescribed hours, in some cases expressing
doubts about the merits and durability of quaity systems. One firm suggested the onus being on
the individua to have atraining plan for firmsto "sgn-off" regardiess of |1P status.

A substantial mgjority of academic respondents stated that prescribed hours would remain essentidl.

A few responses referred to the possbility of moving from prescribed hours, retaining an
obligation to maintain a CPD portfolio.

QUESTION 16: What continuing CPD requirements are appropriate for practitionersto
retain recognition within schemes of specialisation?

The question was seen as limited since it did not address the issue of requirements to secure
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recognition in the first place.
The Bar Council responded thet it did not subscribe to the principle of schemes of speciaisation.

Of the academic responses two envisaged regulated access to the title of specidist through specid
courses and publicly recognised diplomas. Accreditation of new or developed skills was seen as
useful. Four responses envisaged flexible arrangements, without centralised control.

The wide variety of needs between practice areas were explained by the Law Society as frustrating
any sngle pattern of arrangements. Reference was made to the possibility of extending recent
work on developing standards for lega practice as a means of assessing training needs in different
practice aress.

The mgority of responses from practitioners favoured arrangements determined by relevant Panels
covering practice areas. One considered it appropriate for a minimum of 50% of CPD hours to be
alocated to the speciaist subject, while another suggested a system of points to cover forma
learning and a portfolio of experience. Another contemplated a scheme of test papers, related to
the practice area and adjusted according to years of practice. Opposition was expressed to any
scheme of speciaisation for commercid practice,

QUESTION 17: How could arrangements be made to achieve effective coordination
between CPD requirements with respect to specialisation and any new requirements arising
from the Legal Aid Board in respect of franchisng?

Responses reveaed wide uncertainty about the nature and extent of contact between the Legal Aid
Board and the professona bodies. A loca law society and other practitioner groups were
particularly concerned to be assured of effective coordination to avoid the imposition of extralayers
of requirements on legd-aid practices. The Law Society referred to its dialogue with the Board.

Exceptionally, three responses raised the possibility of LAB accredited training courses being
designed with forma assessment.

One respondent saw no need to consder the matter as it remained a matter for the individua
solicitor whether to pursue any scheme of specialisation or franchise.

QUESTION 18: Should there be any prescribed eement in the compulsory CPD hour s of
solicitor advocates, following the extension of the Law Society scheme from 1998, to provide
further training in the skills of advocacy?

The baance of views overdl, and in each of the groups which responded, was clearly againgt any
prescription applying to solicitor advocates. Those who contemplated prescription pointed out that
it would be reasonable to suggest that requirements on solicitor advocates should be the same as
for barristers.

Congderation of some prescription was supported by one loca law society which expressed



concern that advocates in smal to medium firms might not be practisng their advocacy rights
sufficiently often.

QUESTION 19: Is there scope for the development of joint training in advocacy and
related skills, accessing resour cesthrough both the Law Society and the Bar Council?

Respondents to the question were supportive in principle though some practical difficulties about
the avallability of flexible capacity were raised. The Committee was asked to bear in mind the
potentia role of law schools in advocacy training. The parald teaching of advocacy on the Legal
Practice Course and the Bar Vocational Course was seen as a good example of potentia joint
activity, providing a foundation for joint training at other stages. It was noted aso that some
chambers are accredited by the Law Society as providers of CPD for solicitors. Two groups of
practitioners suggested that an Institute of Professond Legd Studies would provide a helpful way
to develop initiativesin joint activity.

The scope to work with other professona bodies was aso seen as important, and there was
frequently expressed interest in accessing their course provision.

QUESTION 20: Are there other issues which you believe should be consdered by the
Advisory Committeein itsreview of CPD?

A consderable variety of issues was raised by respondents. A recurring theme was the need for
research into CPD, including cost-benefit andyss. The development of measures of the value
added by CPD was suggested as a powerful means of reinforcing its significance for the profession.

The Bar Council reported that it intends to review the position of the Employed Bar in relation to
its proposed scheme for mandatory CPD. The position of employed barristers beyond their third
year of practice was raised by firms as potentialy anomaous when al solicitors are covered by the
Law Society scheme.

The role of HE and law schools was raised as worthy of greater attention than had been given to it
by the Consultation Paper, dong with clarity about any boundaries to be drawn between continuing
legd education and CPD.

Cost considerations were referred to as essentid considerations. Questions were raised about when
and how CPD would be considered for others working in legal and quasi-legd fields -not least in
view of the number of unqudified staff who undertook extensve responsible tasks including
representation of solicitorsin judicial proceedings in chambers.

Equa opportunity concerns were identified by a number of respondents, including the need to
consider the adequacy of facilities to provide appropriately for those with disabilities. The position
of women practitioners was also raised for consderation.

Issues raised by firms included the need to address vitally important concerns about new
technology, and about mgjor professond chalenges of international and perhaps multi-disciplinary



practice.

Interest was expressed in attending future conferences organised by the Committee, in some cases
expressed critically in response to what was perceived as an unrepresentative attendance list for the
fifth consultative conference held in October 1996.
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Annex

GRAY'SINN RESPONSE TO THE
ACLEC CONSULTATION PAPER

ON CONTINUING PROFESSIONAL DEVELOPMENT

INTRODUCTION

1 Gray's Inn welcomes the Consultation Paper and supports the Bar Council's response to it.
This paper concentrates on the particular contribution which the Inns of Court can and
should make to continuing professona development. The Inns are idedly placed to
provide the Bar with the highest standards of instruction, encouragement and ethics. In so
doing the Inns recognise their responsbility to the public aswell asto the profession.

2 The Inns of Court were founded as educationa establishments. They have charitable status
for their educational activities and today, perhaps more than ever, they actively pursue their
respongbility for the ingtruction, encouragement and ethicad training of their young
members. Ther premises are made available for educationd events provided to the Bar.
The membership of the Inns comprises every student Barrister, every Barrister and every
Judge (appointed from the Bar). This membership provides the Inns with a substantia
reservoir of dedicated talent at dl levels of experience.

3 The Inns are in an idedl pogition to continue to play a significant part in the continuing
professiona development of the Bar. Gray's Inn pioneered the pupillage advocacy courses
which have become a compulsory eement of pupillage training. As long ago as March
1992 representatives of ACLEC attended and commented very supportively on what was
then the second year of the Gray's two day advocacy course and trial exercise attended by
120 pupils, 2 Members of the House of Lords, 5 Members of the Court of Appeal and 18
other Judges. That course, which is now part of a four stage syllabus of structured
advocacy training, has been improved and enlarged. We are now smilarly committed to
leading the way in the design and provision of the advocacy eement of the young tenants
programme.

4 All the Inns have established Education Departments with administrative staff experienced
in designing and providing courses for the Bar in co-operation with members of the Bar
and the judiciary. Gray's Inn has a dedicated Education and Training Department, with a
gaff of 5 and its own reception area and offices, which administers the educationa
activities of the Inn. Gray's Inn has dso invested in three dedicated advocacy teaching
rooms with videoing facilities. This illustrates the importance which the Inn places on its
role asa provider of further training and education for the Bar.

5 The Inns appreciate the distinction between continuing education and continuing practice
development and support ACLEC in the importance of practice development to embrace a
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much wider scope of knowledge and skills learning than would be indicated by the term
continuing education. The standards of legad education of those entering the lega
profession is now probably generaly higher than it has ever been. The need to organise
and use lega knowledge in an effective, efficient and proper way has never been greater.

The teaching of the skills which enable barristers to make effective, efficient and proper use
of their legal knowledge is best provided within their Inn of Court by experienced and
traned teachers whose particular loyalty to an Inn and interest in the education,
encouragement and behaviour of its members make them able, willing and fitted to do so.
That teaching, particularly of advocacy skills, should continue to be the primary
respongibility of the four Inns of Court and should continue to be monitored by the Inter
Inn Advocacy Committee under the supervison of the Advocacy Studies Board. The
programmes which have been established in al the Inns for training pupils on the threshold
of the professon should now be developed and extended into continuing professiona
devel opment.

THE YOUNG TENANTS PROGRAMME

7

We turn to consder the contribution which Gray's Inn can make to the provison of the
compulsory Y oung Tenants Programme.

ADVOCACY TRAINING

8

The Inns are in an ided postion to provide the advocacy section of the young tenants
programme for four important reasons:

athe courses which the Inns have established for pupils provide important and unique
experience for teaching advocacy on the young tenants programme;

bthe Inns, and they alone, have available to them the manpower resources of the
judiciary and the Bar to provide the trainers on these courses. Gray's Inn
aready has 100 fully trained advocacy teachers, many of whom provide not
less than 40 hours of teaching every yesr;

cthe Inns have adapted their premises for the teaching of advocacy and have
premises designed and dedicated for this purpose;

dthe Inns each have an education department whose administrative staff are skilled in
the provision of advocacy courses.
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10

11

Advocecy is the art of persuasion. Proper preparation is a pre-requisite to persuasion.
Ethics is its foundation stone. The Inns pupillage advocacy courses include sessons on
preparation. Ethicsis a pervasive and fundamenta eement of the Inns' pupillage advocacy
courses. The Inns pupillage advocacy courses provide the pupil with afoundation in these
skills upon which they can begin to build in practice. They will then bring that early
experience in practice to structured teaching sessions on preparation and ethics within the
young tenants programme which will further develop the young tenants skills of
preparation and understanding of the ethics of the profession.

Young practitioners enjoy a real and practica advantage through the Inns courses being
taught by those who have greater experience in these areas both from the viewpoint of
practisng at the Bar and dso from the viewpoint of the judiciary. The Inns have the
particular and unique advantage of being able to cal on their members to provide such
teaching and to require those members to be properly trained in teaching methods for the
purposes of teaching on Inns Courses. We believe that the Inns can make an important
contribution to the teaching of these prescriptives within the young tenants compulsory
programme.

The Specidist Bar Association are aso in a postion to provide, and should provide,
courses within "the Case Preparation and Procedure’ prescriptive involving courses
concentrating on procedural and evidentia law to complement the Inns skills courses
within this prescriptive,

ACCOUNTSAND SUBSTANTIVE TRAINING

12

Accounts and Substantive Training are the two other prescribed elements in the young
tenants programme. We bdlieve that accounts courses should be provided by accountants.
The specidist bar associations are in a better position to provide relevant courses on
substantive training which embraces both substantive law and substantive areas relevant to
practice.

BEYOND THE YOUNG TENANTS PROGRAMME

13

14

Higtoricaly the Inns have been centres for continuing education of the Bar. The Bench of
the Inn is not only drawn from the English Bar but includes amongst its Honorary Benchers
persons of eminence from other jurisdictions and disciplines.  This places the Inns in a
privileged position to be able to cal on distinguished speskers from other jurisdictions and
from other walks of life to contribute to the educationa events provided by the Inns.

Examples of current Honorary Benchers of Gray's Inn are: Sir Robert Carswell, Chief
Justice of Northern Irdland; Kenneth Clarke QC, MP Chancellor of the Exchequer;
Professor David Edward, Justice of the Court of Justice of the European Commission; Mr
Justice Michael Hardie Boys. Governor-General of New Zedland; Professor Dr Roman
Herzog, President of the Federal Republic of Germany; Senor Don Gil Carlos Rodriguez



15

16

17

18

Iglesias, Presdent of the Court of Justice of the European Communities, Madame Noélle
Lenoir of the Consail Condtitutionnel; Justice Sandra Day O'Connor of the Supreme Court
of the United States; Professor Sir Meurig Thomas, Master of Peterhouse.

Recently Gray's Inn has made a particular contribution to the provison of seminars and
lectures available to the Bar generdly and of interest to the more senior practitioners in
particular. In 1996 the President of Germany spoke in Hall on the German Congtitution
and on 10th July 1996 Professor Gerad Uelman (Member of Defence Team representing
0 J Smpson) and Lord Justice Kennedy gave atak in Hall on their perspectives of the 0 J
Simpson trid.  On 24th October the French Minister of Justice, Monsieur Toubon, visited
Gray's Inn with a delegation representing the Ecole de Formation des Barreaux in Paris.
This was immediately followed by a second visit by Professor Jean-Jaques Israel, the head
of the EFB, who attended an advocacy training sesson at the Inn and has subsequently
advanced detailed proposds for joint pupil/stagiaire training. On 12th November, the Rt
Hon the Earl Russdll, Professor of British History, King's College, London spoke in Hall.

There are plans for further such lecture evenings involving EC and French law presented by
distinguished members of the EC court and the French Bar.

On Tuesday eveningsin term thereisatak in Hall on atopic of interest. For example this
year there were talks by Lord Hope of Craighead on the Scottish non proven verdict; John
Roberts Q.C. on racia discrimination; Ms Kate Marcus on the work of the Law Centres,
Mr George Staple on the work of the Serious Fraud Office; Professor James Crawford on
the relevance of internationa law to young barristers, and Mr Stewart Black on advocacy
before Stipendiary Magidtrates. Gray's Inn plans to continue and expand its contribution to
thisimportant facet of legal education.

The Inns play alarge part in practice development for the Bar.

THE WOOLF REPORT

19

The Inns are in a unique position to assist with the training which will be required if the
Woolf proposals are implemented. Success of the reform of the English legd system
requires co-operation between the judiciary and the Bar. The Inns are the only ingtitution
which has as its members the representatives of both. It is the Inns which can provide the
opportunities for joint training (Judiciary and Bar) which will creste the co-operation
necessary for the successful implementation of the proposas. Gray's Inn is presently
considering the contribution which it will make to this for its members.

18 December 1996
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APPENDIX D

AN OUTLINE OF DEVELOPMENTSIN POST-QUALIFICATION LEGAL
EDUCATION AND TRAINING SINCE THE REPORT OF THE COMMITTEE ON
LEGAL EDUCATION (ORMROD, 1971)

The Report of the Committee on Lega Education under the chairmanship of The Hon Mr Justice
Ormrod (as he then was) was published in March 1971 (Cmnd 4595). The report included an
extengve historica survey, placing legal education in a contemporary perspective. Both the Report
of the Roya Commission on Lega Services (Cmnd 7648) published in October 1979 (the Benson
Report), and the Report of the Committee on the Future of the Lega Profession (1988) under the
chairmanship of Lady Marre noted subsequent amendments. This appendix summarises changes
affecting continuing education and training since 1971, and concludes by describing the existing and
proposed arrangements of the Law Society and the General Council of the Bar as at the end of
March 1997.

The Ormrod Committee (1971)

The Committee highlighted the contrast between the medical and the legal profession, pointing out
the highly structured career path in medicine, progress being dependent upon the possession of
higher qudifications, providing a very strong incentive for posigraduate training. The lega
professon was seen as having no inducement to undertake continuing training other than "the
rather indefinite objective of providing better service to the public”.

The Report observed that there was an evident but sporadic, uncoordinated demand for continuing
training. The College of Law was recognised as amgjor provider, while university law departments
were getting good responses for short course programmes. A range of other public and
commercial providers were referred to, while the role of research was seen as potentialy very
ggnificant for thelegal profession.

Making what the Committee saw as preliminary and tentative suggestions, the Report set out five
broad fields of activity: courses in judicid studies, refresher courses, courses in new legidation,
gpecidist courses and inter-disciplinary courses. Of these, interdisciplinary study was seen as
virtualy untouched.

It was proposed that the organisation and stimulation of continuing training, and the development
of schemes of training would be best delivered by setting up a smdl, dynamic central body - an
Ingtitute of Professonal Lega Studies - funded jointly through the Inns of Court and the Law
Society. The Committee was concerned that the pursuit of higher qualifications and specidist
diplomas should not subordinate experience through any schemesfor continuing training.

In its genera consideration of legal education, the Ormrod Committee concluded that "the area of
greatest potential growth is that of continuing education after quaification, both in the early years
and throughout the professiona career”.



The Benson Report (1979)
The Report discussed why training after qualification was seen as desirable, referring to:

- the need to supplement initid training by providing "topping-up” courses after
qudification;

- the need to refresh knowledge in aress not dealt with frequently in day-to-day work;
- the need to be brought up to date with changesin law;
- systematic ingtruction for those engaged in specidised fields.

Reviewing the provision of training the Report charted the expansion of activity by the College of
Law, which had appointed a specidist Director of Continuing Education and more than doubled its
output of training courses between 1972 and 1976. 1t acknowledged the work of the Law Society
which had set up a working party dealing with continuing education under the five main heads
identified by the Ormrod Report. The working party recommended that some topping-up courses
should be compulsory (communication, running a practice, and revenue law).

In respect of the Bar, the Report noted the intention of the Senate of the Inns of Court and the Bar
to discuss with the Law Society the possbility of post-qualification courses for lawyers of both
branches.

The Report considered the question of compulsory post-qudification education. For the period
immediately &ter qualification, the Report took the view that the Senate should introduce a system
of additiona compulsory education and training on the lines of the Law Society's topping-up
COUrses.

The Report recognised that there were difficulties in developing an effective compulsory system for
established practitioners, but expressed the view that these should not be allowed to obscure the
principle that persons practisng a professon need to keep abreast of changes and that it is the
function of the governing body of the profession to ensure that every member is properly equipped
with up-to-date and comprehensve knowledge, both in his own interest and those of his clients and
of the profession.

Since policies for continuing education and training were ill in the process of formulation, the
Report found that it would be premature to propose obligatory education and training for
established practitioners forthwith. However, it agreed with the view of the Law Society that a
comprehensive system should be developed; and it proposed that both branches of the profession
should study the possibility of making theissue of a practisng certificate or of maintaining authority
to practise conditiona upon appropriate post-quaification education.

The Law Society's development of its scheme of continuing education and training continued. This

led from August 1985 to the introduction of a requirement on solicitorsin the first three years after
admisson to attend a system of continuing education and training. The scheme was phased in. It
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included some compulsory half-day courses - office management and communication skills in the
firs year; standards of professona conduct and ethicsin the second year; and handling professiond
responsbility in the third year.

TheMarre Report (1988)

The Marre Committee envisaged that schemes of continuing education and training should have
four dements:

- additiond information for new entrants

- information about developments and changesin the law
- acquisition of skillsto use new technology

- acquisition of speciaist skills

The Law Society's new scheme was endorsed with arecommendation that it should be expanded to
overcome its modest scope and the limited time available for sills training. The Committee aso
noted with encouragement the dgnificant development of in-house training to which many
solicitors had access.

The Committee recorded that there was no formal scheme of continuing education for barristers
after pupillage. 1t noted aso that the Council of Legal Education and the General Council of the
Bar provided a wide range of lectures and seminars over a wide range of topics of interest to
practitioners. The Committee commented that there was in prospect the development of afive-day
course in practica advocacy (including an element on professona conduct and communication) to
follow the pupillage year. It was expected that higher level courses for barristers, including
examination assessment, would be developed a so, including the right for barristers to advertise this
accreditation. The Marre Report supported the direction of developments at the Bar.

On the question of compulsion, the Marre Committee's view was that athough market forces
would affect the success or failure of the practitioner and enlightened self-interest might persuade
sengble practitioners to be involved voluntarily, "an additional degree of sdective compulsory
courses for the older members of the profession would be desirable”.

Subsequent Developments
A. The Courtsand Legal Services Act 1990

The Act followed a Green Paper on "The Work and Organisation of the Legal Professon” (Cmnd
570) of January 1989, and a White paper "Lega Services. A Framework for the Future’ (Cmnd
740) of July 1989.

The Green Paper set out the Government's view that practitioners had to be able to show their
clients that they possessed the necessary competence to perform the particular service sought from
them, and that it was not of itself sufficient for practitioners to belong to a particular branch of the
legal professon. It noted that there were reviews of training arrangements in progress including
consderation by the Law Society of an extension of its compulsory scheme of post-qudification
training. The Green Paper described possible arrangements for post-qualification advocacy training
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and envisaged other areas of continuing education being developed by the proposed new Advisory
Committee on Legal Education and Conduct.

The subsequent White Paper elaborated proposals for the structure and role of the proposed Lord
Chancdllor's Advisory Committee on Lega Education and Conduct. In doing so it referred in
genera terms to provision of advice on education and training a the academic, vocationa and
post-vocationa stages; it referred separately to advice on the requirements and arrangements for
the provison of practical training and continuing training, particularly in advocacy. In its further
development of a possible work programme for the Committee, the White Paper referred to the
pace of change in law, innovative forms of delivery of legd services and new business management
techniques as a context in which the Committee would advise on what professiona bodies might
need to do to ensure that their members undertook appropriate courses.

The 1990 Act established the present Lord Chancellor's Advisory Committee on Legal Education
and Conduct in its current statutory form. The former Advisory Committee had been established as
a result of recommendations by the Ormrod Report, and had been the subject of proposas for
change by both the Benson and Marre reports.

B. ThelLaw Society

By the time the Act was passed, the Law Society had extended its origina scheme (1985). 1n 1987
the scheme had been extended to al solicitors admitted after 1 August 1987. The Law Society had
aso decided to undertake its own wider review of legal education, reporting in 1989. The review
recommended that the compulsory courses operating in the first two years after admission should
be incorporated within articled service prior to qualification, and that the courses should be both
lengthened and supplemented. 1t was recommended also that the scheme for continuing education
should be extended to cover dl solicitors - an extenson to be phased, in recognition of the time
needed to develop a supply of suitable quality courses.

The review was overtaken by further consderation in the light of Law Society consultation on
"Training Tomorrow's Solicitors' and a parallel review of continuing education. Articles were to
be replaced by a training contract within which a new Professond Skills Course would replace
existing courses during articles and some courses for newly qualified solicitors. The consultation
found support for the extension of compulsory continuing education.

In 1992 the compulsory scheme was extended, to apply from 1 November 1994 to dl solicitors
admitted on or after 1 November 1982, and from 1 November 1998 to apply dl solicitors. The
Law Society's current Training Regulations are set out at the end of this appendix, aong with the
current Code of Compliance. The Code was subject to extensive consultation by the Law Society
during 1996. Asaresult the Law Society prepared an application to the Lord Chancellor to amend
the Code and, in accordance with Schedule 4 procedures (of the Courts and Lega Services Act
1990), has requested the Advisory Committee's advice prior to making the application.

Prescribed elements within the first three years of CPD after admission have included a Professiond
Development Course (aone-day course during the first year), and the Best Practice Course (during
the third year). The Professond Development Course will cease to be compulsory after 31
December 1997 in view of the coverage provided by the Professona Skills Course during the



training contract. An outline of the Best Practice Course is set out following the Code of
Compliancein Annex 1.

C. The General Council of theBar

In December 1990 the Generd Council of the Bar published the First Report of the Working Party
on Continuing Education and Training, chaired by the Hon Mr Justice Potter. It reviewed the
findings of the Ormrod, Benson and Marre Reports. It supplemented them with recommendations
from the Fraud Trials Committee Report of 1986, chaired by Lord Roskill, which stated that action
was required by the Bar in post-qudification training, and from a Joint Working Party of the Bar
Council and the Council of Lega Education, chaired by Richard Southwell QC. This
recommended in 1987 the establishment of further advocacy training for new tenants and other
high quality coursesin substantive law, possible developments which were commented upon by the
Marre Committee. The First Report noted also that in January 1989 the Genera Council of the
Bar approved proposas for continuing training at the Bar, including, for young barristers, advanced
advocacy training and a compulsory course on European Community law and European Human
Rightslaw, and, for al barrigters, the development of courses in substantive law.

The recommendations of the Working Party included the gppointment of a Director of Continuing
Education and Training with appropriate support staff and facilities, the establishment of a Y oung
Tenants Programme for the first three years of practice, and a General Programme of continuing
training for al barristers. The Report envisaged the introduction of arrangements for the issuing
annudly of practisng certificates subject to barristers complying with continuing training
obligations.

The Second Report of the Working Party on Continuing Education and Training was published in
1991. It developed further the proposals for the Young Tenants Programme and the Genera
Programme, with an am of 25 hours of continuing education and training being undertaken each
year according to individua plans, within which teaching others would be recognised activity. It
was envisaged that the Y oung Tenants Programme would eventually become compulsory (though
not at the outset), demonstrating to the public the seriousness of the Bar in its view of continuing
training of barristers in the public interest. The Report recommended compulsory continuing
education and training for al barristers once developed pupillage programmes and Y oung Tenants
Programmes were firmly in place and compulsory. In 1993 the Council of Lega Education set up
a sub-committee of the Board of Studies under the chairmanship of David Jeffreys QC with aremit
to investigate and recommend a scheme of education for young tenants. This led to proposals on
which subsequent devel opments were based.

In addition to the development of advocacy training, and training opportunities through the work of
the Inns, specidist Bar Associations and Circuits, the Genera Council of the Bar decided in June
1995 to introduce a scheme of mandatory continuing education for barristers in their first three
years of practice. Following its initid introduction on a voluntary bass, the Bar has made an
application to the Lord Chancellor, under Schedule 4 procedures, to amend its Rules making the
New Practitioners Programme a compulsory requirement on al barristers who begin independent
practice on or after 1 October 1997. Prior to making the application, the Bar Council requested the
advice of the Advisory Committee, in accordance with statutory procedures. The Bar's proposed
arrangements for the compulsory programme are set out in Annex 2. The Bar Council has



indicated that it is considering how to include the Employed Bar in the scheme.

- 65 -



Annex 1

EXTRACT FROM THE LAW SOCIETY'STRAINING REGULATIONS 1990

(asamended)

Part VI - Continuing Professional Development (CPD)

35.

36.

37.

39.

This Part shdl apply:-

(@ onl1st November 1992 to solicitors admitted after 1st August 1987;

(b) on1st November 1994 to solicitors admitted on or after 1st November 1982;
(c) onl1st November 1998 to dl solicitors.

A solicitor must in the first three years following admisson attend such continuing
professona development courses as the Society may prescribe.

A solicitor who has been admitted after this Part has come into force must undertake one
hour of continuing professona development for each whole month in legal practice or
employment between admission and the next 1st day of November.

(1) A solicitor mugt in each of the firg three complete years in legd practice or
employment commencing with the 1st day of November immediately following
admission undertake 16 hours of continuing professiona development.

(20 A solicdtor must in each subsequent three year period undertake 48 hours of

continuing professiona development.

Solicitors admitted on or before 2nd November 1989 must undertake 48 hours of
continuing professiona development in each successive three year period the first of which
commences as follows;

(@& onl1st November 1992 for solicitors admitted on or after 2nd August 1987 and on or
before 2nd November 1989,

(b) on 1st November 1994 for solicitors admitted on or after 1t November 1982 and on
or before 1st August 1987,

() on1st November 1998 for solicitors admitted on or before 31st October 1982.
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4]1.

42.

A solicitor must keep a record of such continuing professional development undertaken to
comply with these regulations and produce the record to the Society on demand.

A solicitor who has undertaken continuing professonal devel opment between the expiry of
articles or atraining contract and the date of admission shall be credited with the relevant
number of hours for the purpose of Regulations 37 and 38 provided that at the time of
undertaking the continuing professona development an application for admisson in
accordance with admisson regulations current at that time had been lodged with the
Society and arecord kept in accordance with Regulation 40.

If a solicitor does not work for any period in lega practice or employment in England and
Wales the gpplication of this Part is suspended for that period.

If a solicitor works part-time in legd practice or employment the requirements under this
Part are reduced on the bass that in each year one hour of continuing professiona
development must be undertaken for every two hours per week worked.

Code of Practicefor Compliance with the Continuing Professional Development Obligations

Solicitors are reminded of their respongbility under Practice Rule 1. Failure to keep up to date
with developments in law and practice relating to their work could compromise or impair their
proper standard of work contrary to paragraph (e) of that Rule.

Over and above that generd professona responsbility there are compulsory requirements for
continuing professional development (CPD) which are set out in the Training Regulations 1990.
Details of how these requirements may be satisfied are set out below:

1.

To obtain the maximum advantage from CPD activities should be relevant to the current or
foreseeable future needs of the solicitor or the firm. Solicitors and those with training
responsibilities in their firms or organisations, are encouraged to review their professona
development periodicaly using the training record supplied by the Law Society. Care
should be taken that solicitors retain the flexibility, through possession of arange of kills,
to move to different areas of work where necessary to meet clients changing needs.

At least 25% of the requirement to undertake CPD will be undertaken by participation in
courses offered by providers authorised by the Society requiring attendance for one hour or
more. "Attendance’ means attendance at the complete course. "Course” includes
face-to-face sessons forming part of a course otherwise delivered by an authorised distance
learning provider.

Up to 25% of the requirement may be undertaken by writing law books or articlesin legdl
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journds, by legal research which is of use beyond the particular case and results in the
production of a precedent, practice note or other form of written guidance, or by
production of a dissertation counting towards a qualification recognised by the Law
Society, or by undertaking courses offered by an authorised provider ddivered by
audio/visua means.

Up to 50% of the requirement may be fulfilled by undertaking distance learning courses
offered by authorised providers where there is provison for the answering of enquiries or
for discusson. This proportion may be increased to up to 75% where the distance learning
course requires participants work to be assessed or 100% where the course involves both
examination and the production of a dissertation and is delivered by correspondence, video
and audio casstes, televison or radio broadcasts and computer based learning
programmes.

It isimportant to appreciate that solicitors most often get into difficulty because of lgpsesin
case or office management and poor communication with clients rather than through
ignorance of law or procedure. The Society therefore recommends that at least 25% of the
requirement should be fulfilled by undertaking training in practica skills such as
communication and other aspects of management. Such training is particularly important
before solicitors take on manageria responsbilities.

To count towards compliance the activity should be at an appropriate level and contribute
to a solicitor's generd professond skill and knowledge and not merely advance a particular
fee earning matter.

In-house training is valuable in that it can be more easly made relevant to the needs of the
solicitor or the firm. Account should be taken of the importance of contact with
practitioners from other firms thereby increasng awareness of different approaches to
gmilar problems. This is best achieved by attendance at externa courses and conferences
but may aso be achieved by a firm or group of firms inviting outsiders to attend internd
training events.

The preparation or ddivery of a training course is a very effective means of learning.
Solicitorsinvolved in the delivery of any course forming part of the process of qualification
or post admission training may count two hours of CPD for each hour in which they are
involved on the first occasion the course runs. If the course is repeated only the time
involved in presenting the course may be counted. Where a solicitor is involved in
preparation (whether or not they are involved in the presentation of the course) the solicitor
may count the actua time spent in the preparation up to 25% of the requirement to
undertake CPD.

For the development of practical skills, courses requiring delegates active participation, for
example through workshops, role-plays etc will be more effective than more traditiona
lecture based courses. Solicitors attending such courses, when noting their training record,
may add 25% to the actual time of the course. No specific gpplication to the Society by
ether the solicitor or the provider of the courseis required.



10.

11.

12.

Soalicitors should take note of those areas of law and practice which the Society indicates
are of particular current importance. Statements will appear in the Law Society Gazette
from time to time indicating any additiond credit which may be given to undertaking CPD
in these aress.

Under Regulation 42 of the Training Regulations 1990 the CPD requirement is suspended
for the length of time a solicitor is not in lega practice or employment. The dates of and
reasons for the suspension should be noted on the Training Record.

On return to legal employment the solicitor will be required to undertake 2 hours of CPD
for every complete month from the date of return to the following 31st October up to a
total of 16 hours for that CPD year. Where a solicitor has been admitted for three or more
complete years a new three year period will start from the 1st November following hishher
return to legal practice or employment.

The requirement to undertake CPD is automatically adjusted pro-rata where a solicitor is
working part-time on the basis that one hour per annum of CPD should be undertaken for
every two hours per week worked. No specific application to the Society is required but
the dates of and reasons for the variation should be noted on the Training Record.

THE BEST PRACTICE COURSE

Introduction

This course is based on the Law Society's Best Practice kit and is attended by solicitors during their
third complete CPD year following admisson. All solicitors who attend the course will be given a
copy of the Best Practice kit. Providers of the course must be authorised by the Society.

Solicitors who have transferred from the Bar or other jurisdictions may apply for an exemption
from attending the Best Practice course on the bass that they are able to demonstrate having
sgnificant experience of management issues asthey arisein practice.

Course Content

Module 1 - Foundation Introduction to management in alega practice.
Practice purpose and objectives.
Understanding your role.

Module 2 - Marketing Client care.
Beating the competition.
Winning new business.

Module 3 - People and Persond accountability.

Communication Managing performance.

Relations with colleagues.
Communiceation skills.
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Module 4 - Finance Introduction to practice finance.
How practice finance affects the assistant solicitor.

Module 5 - Business Planning Theimportance of forward planning.
Outline of the purpose and development of a business plan.

Course Objectives

The objective of the course is to lay the foundation of management skills and understanding on
which assistant solicitors can build in the future.

By the end of the course delegates should be able to:

Appreciate the importance of improving their management skills to the success of their future
caregrs.

Understand the nature of the Strategic decisions being taken by their employers.

Identify the actions they need to take to support the strategic objectives and day to day operation of
ther firm.

Understand the competitive nature of the market-place and practise the range of skills necessary to
win and keep clients.

Know how to get the best out of support staff and maintain good relations with colleagues and
partners.
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Annex 2

RULESOF THE CONTINUING EDUCATION SCHEME
TO BE ADOPTED BY THE GENERAL COUNCIL OF THE BAR
(subject to approval by theLord Chancellor and designated judges)

Application

1. These Rules gpply to dl barristers who commence independent practice on or after the 1t
October 1997.

The Mandatory Continuing Education Requirements

2. M The practisng bariser to whom these Rules gpply shal complete a minimum
number of 42 hours of approved continuing education within a period of three years the
commencement of which shall be determined asfollows:-

€) for those commencing practice between 1st October and 31st December -
the three-year period shdl run from the following 1st January;

(b) for those commencing practice between 1st January and 31st March - the
three-year period will run from the following 1st April;

(© for those commencing practice between 1st April and 30th June - the three-
year period will run from the following 1t July;

(d) for those commencing practice between 1st July and 30th September -the
three-year period will run from the following 1st October;

()] The Bar Council may, by resolution, specify the nature, content and format of
courses and other activities which must be undertaken in order to satisfy these
Requirements, and these Requirements may be varied to take account of the
nature of the ingtructions barristers may receive within practice.

(1)) The Bar Council may, by resolution, increase the minimum number of hours
following consultation with the Inns, Circuits and other providers as appropriate.

Approved Courses
3. For the purposes of these Rules continuing education training courses and/or providers
shall be gpproved by the Bar Council according to criteriawhich the Bar Council shal from

time to time determine, set down and publish.

4, The Bar Council shdl maintain a register of courses approved for the purposes of these
Rules ("approved courses’) which shal contain the following information in relation to
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each course entered thereon:
€) thetitle of the course;
(b) the name of the course provider;
(© the date or dates on which the courseis being held;
(d) the duration of the course;
(e the subject matter of the course;
® the number of hours that the course represents;

(9) whether the course is one in advocacy, case preparation and procedure, or
ethics.

Failureto comply with the Mandatory Continuing Education Requirement

5.

Where apractising barrister to whom these Rules gpply fails to comply with the Mandatory
Continuing Education Requirement hisher Practisng Certificate shal be suspended until
such time as the said requirement has been met.

Notwithstanding Paragraph 5 above, a practising barrister to whom these Rules apply may
apply to the Bar Council for an extenson of the time within which they must comply with
the said requirement. Such a request must be upon the grounds of mitigating circumstances
and shal be supported as appropriate by al reevant documentary evidence. Where notified
to the Bar Council, periods within which the barrister does not practise shall be added by
way of extenson to the three-year period contained within the Mandatory Continuing
Education Requirement.

As they may apply to an individua practisng barrister, the Bar Council shdl have the
power to waive any or dl of the requirements of these Rules in whole or in part or to
extend any or al of thetimelimits provided for by these Rules.

Refusal of Practisng Certificates

8.

Note:

The suspension of a Practisng Certificate may be revoked by the Bar Council, or by a
Disciplinary Tribund before whom charges of professona misconduct under paragraph
301(a)(ii) or 402.3 of the Code of Conduct have been preferred.

The proposed Rule 2 (1) provides for aresolution by the Bar Council to specify the nature context
and format of qudifying activities. Proposals have included training in substantive law, 18 hours on
case preparation and procedures, 6 hours on advocacy and 4 hours on ethics. Training in accounts
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has dso been raised. Thefirgt resolution by the Bar Council was expected by May 1997.

-73-



APPENDIX E

CONTINUING PROFESSIONAL DEVELOPMENT IN SELECTED COUNTRIES

This appendix reviews CPD for lawyers in the Member State of the European Union (EU),
Audrdia and the United States of America  Where CPD is mandatory the regime is briefly
described.

1 European Union Member States

In the EU only solicitors from Scotland and England and Waes and advocaten from the
Netherlands are subject to a mandatory CPD regime. The Scottish and Dutch provisons are
described below. With a few exceptions the matter has not been considered significantly in the
other Member States. The main exceptions, where action might be taken on mandatory CPD in the
shorter term, are Ireland and Denmark, both of which, influenced by developments in neighbouring
countries (the UK and Norway respectively), are currently consdering mandatory CPD. In al the
countries under consideration CPD activities are available generally and as an dement in an
accredited speciaist regime,

Ausdtria: There is no compulsory CPD for lawyersin Audtria. The period of initid training is the
longest in Europe and there has been no desire to pursue the idea of post-admission training. The
reform of lega training is being discussed. There is a wide range of optional post-admisson
training opportunities provided by the Anwaltsakademie.

Belgium: Thereis no compulsory CPD for lawyers in Belgium. Thereis no formal debate about
introducing it.

Denmark: There is no compulsory CPD in Denmark, which in January 1997 introduced
mandatory training courses (comprising 36 days of courses over the first two years of the stage) for
the advocatfulmaegtig. Serious discussion about introducing mandatory CPD started in November
1996, taking into account the Norwegian Bar's experiment started in 1994. The Bar provides CPD
activities through the Advokatsamfund, and the Danmarks Jurist og Okenomforbund is aso
involved in providing courses.

Finland: There is no compulsory CPD for lawyers in Finland. Consideration has been given to
introducing it but thereisno plan. The Bar Association recommends at least 3 days annualy. Lack
of CPD by any lawyer istaken into consideration in any disciplinary proceedings.

France: Compulsory CPD was debated in 1996 by the Consell National des Barreaux (CNB)
which has the authority to organise post-admission education, but which, so far, has not done so.
The main providers of CPD in France are the Ecoles de Formation Professionnelle des Barreaux.
All such post-admission training is undertaken on avoluntary basis.

Since the early 1990's dl avocats must pay 250FF ayear towards CPD. This money contributes to
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anaiona fund for the liberal professions (i.e. not just lawyers). The nationd fund then redistributes
the funds received to, inter alia, the Ecoles de Formation Professionnelle des Barreaux to help
fund professona training. Each avocat is entitled to gpply for are-imbursement of his or her costs
(fees etc) relaing to further professond training undertaken a a Bar school, university or
recognised private provider. Levelsof reimbursement are affected by the incidence of clams.

There has been discusson of prescribed involvement in CPD as aform of proof of competence in
aress of speciaisation which have been recognised since 1993. Any such change would require
legidation. The matter has not been decided yet and short term change appears unlikely.

Germany: There us no compulsory CPD for lawyersin Germany. Thereisagenera obligation to
maintain lega knowledge and skills in the Bundesrechtsanwaltsordnung but there are no
enforcement mechanisms at present. The profession has been concentrating on revising the code of
professond ethics which was gpproved by the Minister of Justice and came into force in March
1997. There are areas of specidisation (Fachanwalt) in family law and crimina law, with training
requirements. After qualifying, Fachanwalt are obliged to undertake CPD for a minimum 10 hours
per year. Specidigt status can be removed by the Rechtsanwaltskammer .

Both the Bar and the Deutsche Anwaltsverein (DAV), a voluntary organisation of lawyers, have
training bodies which provide CPD courses. The proposals (made by the Bar) for mandatory CPD
have not proceeded and have been opposed by the DAV. No action is expected in the near future.

Greecee  There is no compulsory CPD in Greece, nor is there substantial discusson about
introducing it.

Ireland: There is no compulsory CPD for lawyers (barristers or solicitors) in Ireland. There are no
forma proposals under consideration.

A scheme to require new solicitors to undertake training before entering sole practice is being
introduced by the Law Society.

Italy: There is no compulsory CPD for lawyers in Italy. There are no plans to introduce a
mandatory scheme.

Luxembourg : There is no compulsory CPD for lawyers in Luxembourg. There is discusson
about introducing such training for newly qualified avocats. Thisisat the early avant-projet stage.

The Netherlands;
Advocaten

All advocaten must be members of the Orde van Advocaten. This is the body that regulates and
disciplines Dutch lawyers (advocaten). By 1994 the Orde van Advocaten (Dutch Bar) was of one
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mind to introduce mandatory CPD in the Netherlands. The motivation was maintenance of qudlity
and the confidence and trust of both the genera public and clients. It was aso thought that it might
reduce the number of complaints and negligence actions against advocaten. The introduction of
compulsory CPD was subject to a review after two years (i.e. in 1998) as the Government, which
had to approve the reform, was concerned about possible market-inhibiting effects of compulsory
CPD.

The CPD Regime
The Rules were introduced in 1994 but came into effect from January 1996.

Duration: The Dutch rules required that in 1996 each advocat had to gain 8 points. In
1997 12 points, and, from 1998, 16 points a year must be accumul ated.

Points  One point is awarded with every one hour of training undertaken (not including
breaks - latecomers receive no points). Double points are awarded for those giving CPD
lecturesin accredited educational indtitutions. Points are also available for those publishing
aticlesinlegd journas. Surplus pointsin any one year can be carried over.

Accreditation of Education providers This is done by the Orde based, inter alia, on
sufficient experience of the provider, accesshility (during working hours), provison of
appropriate materials, suitable lecturers and evaluation of courses (by attendees). Over 100
providers have been recognised including law firms themselves.

Content: Legd courses qudify but the Bar aso wished to encourage training in
professona skills and office management. A list of al coursesis regularly published in the
Bar journd.

Caosts  These are normdly borne by the advocaten attending the courses. But in 1994
over 1,000 lawyers (mainly those dedling with lega aid) were able to attend free courses.
The subsidy was maintained during 1995 at 75% of the fees and in 1997 at 50% subsidy
until the fund runs out.

Enforcement:  Advocaten must maintain a record of their points. Course providers issue
certificates to advocaten attending their courses. Course providers must dso maintain
records of attendance for three years. The Orde carries out random spot checks on 5% of
lawyers subject to the new obligation. The loca Bar Councils will deal with any failure to
comply with the CPD regulation.

Portugal: In Portugd there is no compulsory training post-admisson but the issue is under
consideration. The Lisbon Bar has recently tightened up its stage-level training, and has introduced
asystematic scheme of coursesfor lawyers to be undertaken voluntarily.

Spain: Spain istrying to introduce professona training for intending abogados before they join a
colegio. The law reform needed to achieve this is currently under scrutiny. In this context,
consideration of mandatory post-admission training is unredistic. Most colegios have links with
gpecid law schools (e.g. universty-based or private Escuela de Pratica Juridica) which provide
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post-admission training on avoluntary basis. In Madrid one must have at lease 150 credits (of such
training) in order to undertake any legal aid work. (All Bars require at least 3 years inscription
before undertaking any legal aid work.) The colegios adso provide some training on a voluntary
bass.

Sweden: There is no compulsory post-admission training for lawvyersin Sweden. The matter has
been discussed but there is no plan to introduceit.

The UK

Northern Ireland: There is no compulsory CPD training for lawyers (barristers or solicitors) in
Northern Irdland. The matter isnot under active consideration.

Scotland:

Advocates There is no compulsory CPD for Scottish advocates. The Faculty of Advocates holds
regular seminars and courses which many advocates attend. Approximately one third of advocates
have attended a week-long specidised course in advocacy provided by the Faculty. There are no
plans to introduce compulsory CPD in the near future, athough dl those admitted to the Faculty
since 1995 have undergone compulsory speciaised advocacy skills training.

Solicitors There is aregime of compulsory CPD for Scottish solicitors that commenced in 1993
after alengthy period of consideration, research and consultation. The CPD regime was phased in
and since November 1996 has gpplied to al solicitors with practisng certificates. The scheme is
not highly prescriptive,

Duration: Each solicitor is obliged to undertake at lease 20 hours CPD ayear. CPD hours
are not transferable between years, without express authority from the Law Society of
Scotland.

Content: The twenty hours can be made up in a variety of ways depending on where one
practises. Those practisng within Scotland or England and Wales must undertake at least
15 hours Group Study and up to five hours Private Study. Group Study means study
"relevant to a solicitor's practice” in a group of three or more for more than half an hour in
a verifiable form. This can include participation in tutorials, seminars, workshops courses
etc. Fellow "students’ need not necessarily be lawyers. Private Study means working with
less than three others or by oneself and includes following distance course, reading legd
works and so on. Those that write books or articles (that are published) on lega topics can
count 10 hours towards their CPD requirement for that year. Those practising elsawhere
are alowed to undertake 20 hours Private Study.

The CPD must be "rdevant to a solicitor's practice’. This is determined "reasonably™ by
solicitors themsalves. The Law Society does not accredit course or training providers.
CPD can include relevant management or skills based topics, or other subjects aslong as a
good case is made out for it.

At least five hours (of which a minimum of three hours must be in Group Study) must be
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spent on management and professiona development skills, examples of which are given in
guidelinesissued by the Law Society of Scotland.

To progress to principa, solicitors are required to attend a prescribed 1% day practice
management course.

Enforcement: Each solicitor keeps a record card which is returned to the Law Society
each year. 5% of record cards are scrutinised and the contents verified in detail to make
sure that there is full compliance. In a case of afailure to comply the solicitor is alowed a
period of timeto catch up. In cases of default the Law Society may refer the matter to the
Complaints Department for consideration as professional misconduct.

2. Audralia

There are eight jurisdictions within Audtrdia. Of these only New South Wales (NSW) requires
generd mandatory CPD. In the other jurisdictions CPD is voluntary and there is extensve
provison of courses. Tasmania has introduced an incentive scheme to encourage CPD without
making it mandatory. Five jurisdictions have officia "accredited specidist” regimes in some of
which participants must maintain their specidity, inter alia, by mandatory CPD.

New South Wales (NSW): The Law Society decided in 1984 to require solicitors to undertake
CPD. In 1986 the NSW Mandatory Continuing Legal Education (MCLE) Board was established
with the power to accredit providers and a mandatory scheme was introduced from 1987. The
system was reformed in 1992 when a self-assessment system was introduced.

Duration: Each solicitor must acquire 10 CLE units each year in order to continue to
practice.

Units One unit equals one hour of education/training (i.e. participation in an educationa
programme, lecture, seminar, work group etc.). These activities "must be of significant
intellectua or practica content and must deal primarily with matters directly related to the
practice of law" (which includes legal knowledge and skills, professond responghility,
practice management and development). They must aso relate to the solicitor's immediate
or long-term professional needs.

Private study counts hdf a unit for every hour of considering lega video or audio tapes
(which have been designed for the purpose of updating legal knowledge). Individual study
counts at a rate of haf a unit an hour of study (as recorded by the lawyer concerned).
These modes are subject to amaximum of 5 units.

A full unit (per hour) is alowed for presenting ora or written materiad within a course of
continuing education (with up to five hours of preparation also counting).

Units are dso available for published lega writing, or other approved publication.

Enforcement: Solicitors must indicate they have complied with the requirement on
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applying for a practising certificate. A random audit of applicationsis checked. In cases of
non-conformity with no good explanation a practisng certificate may not be renewed (or

might be suspended).

Practice Management: The scheme requires a practice management course to be
undertaken before the take-up of partnership, sole practice or becoming the solicitor on the
record for a corporation or government department.

Accredited Specidigds There are gpproximately 1,100 accredited specidist solicitors in
NSW in 12 recognised specidist areas. Once accredited the speciaist must undertake an

additiona 10 hours CLE in the specidist area.

Victoria: In Victoriathereis no mandatory CPD, and there are no plansto introduceit.

There is an accredited specidist scheme now covering 11 practice areas.  Participation in the
scheme s voluntary. Those who become specidists must undertake CPD in that specidity area.

Queendand: In Queendand there is no mandatory CPD. It has been considered, and further
discusson is expected during 1997.

Thereis an accredited specidist scheme. Those who utilise the system must undertake at least ten
hours CPD in that specidity (currently only in family law) and practise "substantidly” in that field.

There is dso a mandatory Practice Management course established in 1988 which must be taken
before one can receive a principd's practisng certificate.

Ausdtralian Capital Territory (ACT): In ACT there is neither mandatory CPD nor any specidist
accreditation scheme.

Northern Territory: Thereisno plan to introduce compulsory CPD in the near future.

South Australia: In South Australia compulsory CPD and accredited specidist regimes are being
actively discussed but there are no definite plans for imminent introduction of either.

Tasmania: Thereisno compulsory CPD or accredited specidist regime in operation in Tasmania
However there is an incentive scheme. Any practice in which 100% of the members have
completed 5 CLE points get 5% off their professiona indemnity insurance premium. An estimated
65% of lawyers quaify for the discount. There are gpproximately 600 lawyersin Tasmania. The
solicitor must get the prior gpprova of the Law Society for the CLE activity. A one-day course
gains up to 2 points.

Western Audtralia: Thereisno genera scheme of compulsory CPD, nor are there any plansfor its

introduction. There is an accredited specidist regime for family lawyers. Those accredited must
undertake at least 10 hours CPD run by the Law Society to maintain their accreditation.

-79-



3. The United States of America

@ States with no mandatory CL E requirement

Marianaldands

Alaska -

Connecticut Proposd rejected June 1995

Didtrict of All new admittees within 12 months after admisson must complete a

Columbia course on the DC Rules of Professona Conduct and on DC Practice

Hawaii -

[llinois -

Maine Rules state that every attorney should endeavour to complete twelve
(12) hours annualy with one (1) hour covering professiona
responsibility

M assachusetts -

Michigan Under consideration

Nebraska -

New Jersey Mandatory CLE appliesto attorneys certified by the Supreme Court
ascivil and/or crimind trid specidists

New York A scheme isbeing drafted for consderation to include 12 hours
MCLE annudly

South Dakota -

Guam -

Northern Under consideration

Puerto Rico

Find draft scheme to be considered by Supreme Court in Spring
1997

Virgin Idands




(b) States with mandatory CL E requirement

Alabama 12 hours per caendar year

Arizona 15 hours every year including 2 hours of professiond responsibility
including ethics, professionaism, malpractice prevention, substance
abuse, atorney fees, client development, law office economics

Arkansas 12 hours per year, which includes one hour of ethics

Cdifornia 36 hours per 3 years, ethics or law practice management: 8 hours/3
years, of which at least 4 hoursinclude ethics, substance
abuse/emotiond distress: 1 hour; limination of bias: 1 hour

Colorado 45 hours required over a 3-year period, including 7 hours of legal
ethics and professonaism. Newly admitted must attend the
Colorado Bar Association's Seminar on Professionalism in the first
compliance period

Deaware 30 hours over a 2-year period. Ethics. 3 hours per 2 years.
Professondism: 2-6 hours per 2 years

Florida 30 hours over a 3-year period, including 2 hours of legd ethics

Georgia 12 hours per year, including 1 hour of legal ethics, 1 hour of
professondism, and if trid attorney, 3 hours of trid practice; plusa
mandatory bridge-the-gap course included in the 12 hour
requirement in first full year of practice

Idaho 30 hours during a 3-year period, including 2 hours ethics. Practica
skills seminar required within 12 months of admittance

Indiana 36 hours over a 3-year period with aminimum of 6 hours per yesr.
Three hours of 36 shall be professiona responsibility

lowa 15 hours per calendar year; 2 hours of legd ethicsevery 2 years

Kansas 12 hours annudly, including 2 hours of legd ethics each year

Kentucky 15 hours per year, including 2 hours of ethics

Louisana 15 hours per calendar year, including 1 hour of ethics

Maryland Beginning with the July 1991 Maryland Bar Examination,
successful gpplicants on the Bar examination shall complete a
course on lega professionaism as a condition precedent to Bar
admission

Minnesota Over a3-year period, 45 hours. Program sponsor required to
cover ethics.

Missssppi 12 hours per year

Missouri 15 hours per year including 3 hours of professondism, legd
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judicid ethics or mapractice prevention every 3 years, new
admittees - 3 hoursin 12 months; al other 3 hours of such courses
every 3years

Montana A minimum of 15 hours per year

Nevada 10 hours per calendar year; 2 hours of ethics. Thosein first year of
admission must take bridge-the-gap course

New Hampshire 12 hours per year; 2 hours of ethics

New Mexico 15 hours per year, including 1 hour of lega ethics. All members
newly admitted to the practice of law must obtain 10 hours of
practica skills during the first two compliance reporting years

North Carolina 12 hours per caendar year. At least 2 hours must be devoted to
professiond responsibility (legd ethics and professiond liability); 9
hours practica skills each of first 3 years of practice; specid 3-hour
block ethics requirement once every 3 years

North Dakota 45 hours over a 3-year period, of which 3 hours must be ethics
course work

Ohio 24 hours every 2-year reporting period. At least 2 of the 24 credit
hours shall relate to legd ethics and professiona respongbility and
shall include at least 30 minutes of instruction on substance abuse,
including causes, prevention, detection and treatment aternatives

Oklahoma A minimum of 12 hours per calendar year, including 1 hour of lega
ethics

Oregon 45 hours over a 3-year period, including 6 hours of legd ethics,
new admittees - 15 hours, including 10 hours of practical skills and
2 hours of ethics

Pennsylvania 12 hours per year, including 1 hour of ethics

Rhode Idand 10 hours each reporting year; 2 hours must be ethics

South Carolina 14 hours annudly; at least 2 hours annudly on legal
ethics/professond responsbility

Tennessee 12 hours each calendar year plus 3 hours ethics

Texas 15 hours each year including 3 hours of legd ethics

Utah 27 hours over a 2-year period, including 3 hours of legd ethics

Vermont 20 hours over a 2-year period, including 2 hours of legd ethics

Virginia 12 hours per year, including 2 hours ethics

Washington A minimum of 45 hours every 3 years of which 6 hours must be

devoted to ethics. New admittees are exempt during the year
admitted and for the following full calendar year
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West Virginia 24 hours every 2 years. At least 3 of these hours must bein legdl
ethics or office management

Wisconsn 30 hours during a 2-year period, including 3 hours of legd ethics
Wyoming 15 hours each calendar year
Source: Comprehensive Guide to Bar Admission Requirements

1996/97. American Bar Association and National Conference of Bar Examine's.
Advisory Committee survey.
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SELECTED STATISTICSON THE PROFESSION

Tablel: Solicitorson Rall at 31 July 1996

APPENDIX G

Solicitors Men Women Total
With practising 46,681 21,356 68,037
certificates
Without practisng 11,578 7,466 19,044
certificates
Total on Roll 58,259 28,822 87,081
Annual Statistical Report 1996, The Law Society
Table2: Solicitorsholding practisng certificates 1966 to 1996
Y ear Practising % Change Solicitorsin % Change
solicitors Private
Practice
1966 21,672 19.3 18,823 na
1976 31,250 44.2 26,992 434
1986 47,830 53.1 41,483 53.7
1996 68,037 42.2 55,673 34.2

Annual Statistical Report 1996, The Law Society



Table3: Experience of solicitors with practisng certificates by number of years since
admission to the Roll asat 31 July 1996

Solicitorsin private practice

Yearssnce All solicitors Men Women
admission

No. % No. % No. %
0-9years 24,910 447 13,491 34.3 11,419 70.3
10-19 years 16,125 29.0 12,320 31.2 3,805 234
20-29 years 9,758 175 8,913 22.6 845 52
30-39 years 3,564 6.4 3424 8.7 140 0.9
40-49 years 1,143 21 1,117 2.8 26 -
50+ years 173 - 169 - 4 -
All years 55,673 100 39,434 100 16,239 100

Solicitorsin employed and other sectors

Yearssince All solicitors Men Women
admission

No. % No. % No. %
0-9years 6,831 55.3 3,252 44.8 3,579 69.9
10-19 years 3,386 274 2,092 289 1,294 25.3
20-29 years 1,755 14.2 1,527 21.1 228 4.5
30-39 years 334 2.7 319 4.4 15 0.3
40-49 years 4 - 53 0.7 1 -
50+ years 4 - 4 - 0 -
All years 12,364 100 1,247 100 5117 100

Annual Statistical Report 1996, The Law Society



Table4: Pogtion of solicitors working in private practice and holding a practising

certificate at 31 July 1996
Pogtion in firm Men Women Total
No. % No. % No. %
Partners 22,436 57 4115 25 26,551 48
Sole practitioners 3,808 10 794 5 4,602 8
Associate solicitors 597 2 456 3 1,053 2
Assgtant solicitors 10,390 26 10,530 65 20,920 38
Consultants 2,110 5 255 2 2,365 4
Other private practice 93 - 89 1 182 -
All positions 39,434 100 16,239 101 55,673 100

Annual Statistical Report 1996, The Law Society

Table5: Numbersof Barrisersin England and Walesasrecorded at 1 October 1996

Barrigers Men Women Total

In independent practice 6,820 2,115 8,935

In employment 1,522 958 2,480

Non-practisng 1,588 961 2,549

Overseas and retired 2,061 1,254 3,315

Subscribers

Total barristerson 11,991 5,288 17,279
record

Genera Council of the Bar

Table6: Barrigersin employment and independent practicein England and Wales

Y ear In Employment % Change | ndependent % Change
Practice

1966 na na 2,239 135

1976 na na 3,881 73

1986 n‘a na 5,494 41.6

1996 2,480 na 8,935 62.6

Genera Council of the Bar
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Table7:

Experience of barristersin independent practicein March 1997, asindicated

by yearsof Call
Yearsof Call Men Women Total
1987-1996 2,582 1,348 3,930
1977-1986 2,087 604 2,691
1967-1976 1,782 215 1,997
1957-1966 395 28 423
1947-1956 162 10 172
1937-1946 9 - 9
General Council of the Bar
Table8: Postion of barristersin independent practice
London Provinces
Men Women Totd Men | Women Totd
Queen's Counsd 728 53 781 137 7 144
Other Barristers 3,752 1,350 5,102 2,203 705 2,908
All Barrigers 4,480 1,403 5,883 2,340 712 3,052
General Council of the Bar
National Total
Men Women Totd
Queen's Counsd 865 60 925
Other Barristers 5,955 2,055 8,010
All Barrigers 6,820 2,115 8,935

Genera Council of the Bar
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